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William F. Schroeder, 
Attorney of Recdrd 
p.a. Box 220 
Vale, OR 97918 

w. Alan Schroeder, 
of Counsel 
P.O. Box 267 
Boise, ID 83706 

Esq 

Esq. 

. 
·•. 

Lawyers tor plaintiffs. 

.. 

IN THE UNITED STATES CLAIMS COURT 

SUSAN L. FALLINI, and JOSEPH a.. ) 
FALLINI, J'lt. in each of the ) 
following capacities: as an individual ) 
person and successor to the interest cf) 
Helen Fallini as sole heir o! Helen ) 
Fallini, deceased, execu1:0r cf the ) 

....., 

92·809 C 
10 

11 

12 

13 

14 

1S 

16 

17 

Las't: Will of Helen Fa.llini, and Trustee ). 
of the Helen Fallini Living Trust, and ) 
the Helen Fallini Living Trust as tha ) 
sole districutee of the Last Will o! ) 

flLD MOV 2 4 1192 
Halen Fallini. ) 

v. 

UNITED STATES OF AMERICA; ~HH!,s 
'!lij\;j<Ni, .a~ in l\::ii& 2spsei I:; as Selililt'iiidi •IRJ: 
&11i:eaa c:iaut:es-ecpaz bd&Pt of tbea 
.a.:ta11:i.11il'J 6¥ Hlt!!l98tfn in lii:e ■ il!ii:i'itys 
as □;rector•• ••e Bw•••~ .c t.adr 
MaRaqamant ri tha g•P•••••R& gf tho 
In ee1. ior. 

20 Plaintiffs allaga: 

21 JURISDICTION 

) 
) 
} 
) 
) 
) 
) 
) 
) 
) 

complaint tor 
Just Compensation. 

(28 U.S.C.1491) 

. : , 

l. 28 u.s.c. Sec. 1491 provides that this court shall 

23 have jurisdiction over any claim against th• UnitQd States 

24 founded either upon the Constitution, or any Act of Congress or 

25 any regulation of an axecutiva department, or upon any express 0r 

26 

27 

28 

implied ccntract with the United States, inta~ ~,:_ -·---~-~·--·-·• .... 

Paga 1-complaint. 
W'illiaa P, Sc:hroedtr p,c. 

1-------- . 
over this claim is conterred by section 1491 il thbllfARWUT OF lU:ITl!.E 

1 
~ 

\· : ; 
3 ! J;..M - 5 1993 : 1 

. i LAMOS ii P.O. Boxl:20 
Vale, OR fflll 
S0:11473•ll-•1 I - •• ; 
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' .' 

1 a. defendants are the United states and agents of tha 
~ , 

2 united States acting for an en behalf of the United States; 

3 b. defendants Lujan and Jamison and their predecessors 

4 in Office are members of the executiva department of tha Unitad 

5 states, and have acted ·by and under tha authority ot the axacu-

6 tive departlllent of the Uni~ed States; 

7 

a 

9 

10 

11 

c. the acts ot defendants alleged herein constitute a 7 
taking of property within the meaning of the Fifth Amendment of / 

the Constitution ot the Unitad States for which compensation is 

1

._ 

dua and owing. The causes ot action alleging said taking is 
I founded upon the const i tution of the United states. The provi-

12 sions of the just compensation clause ot the Fifth Amandlnent are 

lJ self-executing, and the remedy established is the payment of 

l4 compensation. 

15 d. the claims harein stated involve management by 

16 defendants Lujan, Jamison, and their predacassors in Office, of 

17 wild traa-roaming horsas and in that management, requiring 

18 plaintiffs to provide water to sustain such horsas. The claims 

19 involve the following Acts of congress: Wild and Free Roaming 

20 Horses and Burros Act, as Stat. 649, as amended by tha Public 

21 Rangelands Improvement Act ot 1978, 92 stat. 1803, 16 u.s.c. 

22 l331-l340; Taylor Grazing Act ot 1934,48 stat. 1269, as amended, 

23 43 u.s.c. ~1s et seq.; Federal Land Policy a~d Management Act of 
24 1976, 90 Stat. 2743, 43 u.s.c. 1701, et seq. 

25 PARTIES 

26 2. Helen Fallini is the mothar ot Joseph B. Fallini, 

27 :Ir. On :July S, 1983 she conve _yed to :Joseph B. Fallini, as Trust-

28 Page 2-Complaint. 
WiJUun P, ~, p.c, 

P.O. lox220 
VIie. 01. 97911 
SQJ/'73,,3141 
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l j ee, all at her right, title and interest in the property which is 

2 generally descrfbed in paragraph J ~ursuant to an agreement 

3 entitled the Helen Fallini Living Trust. She died on April 29, 

4 1989, leaving Josephs. Fallini as her only heir, as the executor 

5 of har last Will, and as said Trustee, tha beneficiary by said 

G last Will, of such property. Susan L. Fallini is the wife of 

7 Joseph B. Fallini, Jr. 

a 3. on and after Deceml:ler 15, 1971 Helen Fallini was 

g until her death, and Joseph B. Fallini, Jr. and susan L. Fallini 

10 were and are citizens of the trnitad States and residents of Nye 

11 County, Nevada. on and after December lS, 1971 and ~ntil Julys, 

12 1983 they conducted, and on and attar July 8, 1983 plaintitts 

13 conducted and new conduct a livestock ranc:hinq bu~iness ~ith 

14 their private land, cattle, machinery, equipment, money, credit, 

15 water rights, public land grazing preference, public land range 

l6 improvements, and othar property in said caunty and state. 

17 4. On Dacaml:Jer 15, 1971 the Wild Free-roamins Horses 

18 and Bur;:os Act, supra., was enacted as a law of the United 

19 states, wherein and whereby (as appliad to this complaint) all 

20 wild free-roaming horses were declared ta ba under the jurisdic-

21 tian of the Secretary of the Interior tcr the purposes ot manage-

22 mantas components o~ tha public lands. said Secretary adminis-

2J tars the pU):)lic lands through the Bureau of Land Management, a 

24 unit o! the United states oapart~ent o! the Intaricr. Darandant 

2, Manuel Lujan, Jr. i~ presently Secretary of the Interior and 

26 defendant Cy Jamison is presently Director of tha Bureau of Land 

27 Management. They are successors to previous Secretaries and 

28 Paga J-Complaint. 
William F. Sdumdcr P.C. 

P.O. Boa 220 
Vilt, OR 97918 
sm,,n.3 l ◄ t 
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1 Directors under whose administrations soma of tha actions alleged 

2 herein, occurred. 

3 GENERAL ALLEGATIONS 

4 a. The property described in paragraph 3 is, generally, 

5 the Twin spring~ Ranch~ a~d the public lan~ grazing pre£erance 

6 permits the owners t0 _axclusivaly harvest fora9a with domestic 

7 livestock upon tha Reveille Allotment. The property owners sub-

s stantially invested in tha acquisition ot tha prerarence and 

9 without it, the owners' property is valueless in the conduct of 

10 the business. 

ll 7. The Ravaille Allotlnent is an administrative unit or 

12 puolic land within Nevada, administered by defendants. -Within 

13 said Allotment are natural and developed water sources upon 

14 private and public lands which are necessary to sustain domestic 

is livestock, and on and atter December 15, 1971 plainti~ts were and 

16 are the exclusive ownars of rights to appropriate ali of such 

l7 water. By raascn ot such rignt, plaintiffs own said grazing 
I -lB preterenca. 

19 a. such water is made availa.l:>le by the owners at the 

20 land surface tc sustain domestic livestock by tha expenditure of 

21 mcney tor buildings, machinery, fuel and other associ~ted expend-

22 ables, electricity, equipment, tools, fences, gatas, tanJts, 

23 containers, air and ground vehicles, animal and human labor, 

24 public tees, and other service costs. on and after oecamber 15, 

25 1971 and through and including 1991 plaintitts continuously 

26 expended money, and did so in every year as scheduled within 

27 Exhibit A, being an An.alysis of Costs to Provide water for cattle 

28 

• 

Page 4-Complaint. 
Wi11blli F. Schnieder P.C. 

P.O. Boa llO 
Vil•. OR 97911 
503/473-3141 
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11 apd Wild Hor~es, Johns. Nalivka septembar 20, 1992. 
,I, 

2 9. Said Wild and Free Roaming Horses and Burros Act, 
J supra., authorizes defendants to manage n'\lllllJers of wild hor~es 

4 only to the extent that the natural ecological balance of the 

S public lands will be acbiavad and maintained, tc remove the 

,,\al"" 6 excess, and prchi.bits defandants trom relocating such animals to 

7 areas of tha public lands where wild horses did not exist At 

a enactment. By am.endmant enactad within the Public Rangelands Im-
9 provement Act of 1978,supra., defendants are required to immedi-

10 ateiy remove from a given area numt,ers which exceed those autho

ll rized by the Act. On November 28, 1986 the United States Di~trict 

12 Court !or tha District ct Nevada required defendants to remove 

13 wild horses from described areas of the Reveille Allotment to 

14 which they had bean relocated and to detarmine authorized nwnbers 

15 within the wild horse usa area at enactment. Oe~endants thereupon 

l~ dete:r.--mined that 165 horses was the maximum number of horses 

17 permitted by tha Act within the Reveille Allotment. 

1s 10. Notwithstanding plaintiffs' entreaties and demands, 

19 defendants continuously failed and refused to provide water for 

20 the wild horses within their management or to reimburse plain-

21 tiffs fer doing so and defendants required plaintitfs to provide 

22 water to wild hcrsas whanaver plaintiffs provided water to their 

23 domestic livestock after Dacember 17, 1971, on penalty ot loes of 

24 their grazing preference. 

25 11. N9twithstanding plainti!fs' entreaties and demands, 

fl("" 25 defendants tailed to re~ove from the Reveille Allotment wild 

27 horses in excass of the numl:>ar permitted by said Act and c0ntin-

2s Pas• s-complaint. 
William f . Scluoedtr P,C. 

P.O.loxllD 
Vale. 0Jl f79ll 
~l)J/-47.J-l 14 I 
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uad to manAge horses continuously and in each year in numbers 

stated within Exhibit A. 

FIRST COUNT 

Taking of Property Without Just Compensation • . 

12. Paragraphs 1-11 are incorporated harain by refer

ence as though fully sat torth herein. 

13. Assuming defendants' actions as alleged are lawful, 

thay constituta a taking of plaintiffs' prcparty fer which 

compensation is due within the meaning of the Fitth Amendment ta 

the United States constitution. 

14. Defendants have taken plaintiffs' property continu

ously to provide water tc sustain wild horses managed by them in 

excess of lawful limits during each of the years between 1972 

and 1991, inclusiva, to the axtent that was not determinable 

until November 28, 1986. The continuil'lg taking in each year is 

stated within Exhibit A, water Cost Allocation, Excess Horse 

cost, Actual Cash Outlays. 

SECOND COCN'r 

Ta.king of Property Without Just Compensation. 

is. Paragraphs l•ll and lJ are incorporated herein by 

reference As though tully set forth herein. 

16. The w11a and Free Roaming Horses and surros ~ct, 

supra., took plaintit!s' property to provide water to sustain 

wild hcrses managed by defandants wi-t:hin lawful limits in aach of 

the years batwaan 1972 and 1991, inclusive, to the extent that 

was not determinable ,until November 28, 1986. The taking in each 

year is stated within EXhibit A, water cost Allocaticn, (Total 

Page 6-Camplaint. 
W-illil111 P. Scllroedllf JI.C. 

P.O. loxl20 
Vtlt, Oil 97911 
.S031'7l•U41 
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11 Horse Cost, Actual Cash Outlays) less (Excass Horse cost, Actual 

Cash Outlays) • • 2 

J THJ:lm COON'I' 

4 Altar .native (to First Count) Claim tor 

5 Taking Q.f Property Without Just Compensation. 

6 17. Paragraphs 1-11 and 13 are incorporated harain by 

7 reference as though fully sat forth herein. 

s 18. Defendants have taken plaintiffs 1 property to 

9 provide water to sustain wild horses managed by them in excess of 

10 lawful limits in each of the years between 1987-1991, inclusive. 

ll The taking in each year is stated within Exhibit A, Water Cost 

12 Alloeation, Excess Horse Cost, Actual Cash Outlays. 

lJ FOURTH COUNT 

14 Alternative (to second Count) Claim for 

15 Taking ot Property Without Just compensation. 

16 19. Paragraphs 1-11 ana 1J ara incorporated herein by 

17 reference as though !ully set forth herein. 

18 20. The Wild Free-roaming Horses and Burros Act, 

19 supra., took plaintiffs' property tc p~ovide water tc sustain 

20 wild horses managed by tham within lawtul limits in each of the 

21 years between 1987-1991, inclusive. The taking in each year is 

22 stated wi1:hin Exhibit A, water coat Allocation, {Total Horse 

2~ Cost, Actual Cash Outlays) less (Excess Horse Cost, Actual cash 

24 outlays). 

25 

26 

27 

28 Page ,-complaint. 
WUllam P. Sl:brmdll' P .C:. 

P.O. Box:2l0 
Vala. OR 9'7911 
Sm/473-lUl 
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, "'" 4'\..A;,\J' ..,_v._. __ _ ..,. __ .i.,a... • •~ •-~ ..,,.,. ...,,., 4 • ..,~ 'C&I v,4.-1 v•-

3 COMPENSATION CLAIM 

4 21. Paragraphs 1-20 ara inccrporated herein by refar-

5 enca as though fully sat forth herein. 

a 22. As a result 0~ defendants' actions, plaintiffs are 

7 entitled to compensation in at laast the following amounts: 

a a. For continucusly taking plaintiffs' property to 

9 provida water to wild horses managed by da~endant batween 1972-

lO 1991, inclusive, in excess of the numbers authorized by law, 

ll $757,922. 

12 Or for the taking o! plainti!!s' property to provide 

13 water to wild horses managed by defendant between 1987-1991, 

14 inclusive, in excass of the numbers authorized by law, $94,204. 

15 c. For continuously taking plaintiffs' property tc 

16 provide water to wild horses managed by defendant within lawful 

17 limits ~etween 1972•1991, inclusive, $160,324. 

lS or for the taking cf plaintiffs' property to provide 

19 water to wild horses managed by defendant within lawful limits 

20 between 1987-1991, inclusive, $d9,900, 

21 e. Intarest on the compensation from the datas of tha 

22 takings as determined by the court. 

23 

24 

25 

27 

28 Page &•Complaint. 
WUJllm f. Schroeder P.C. 

P.O.b2l0 
Vale. OR 97911 
$03/473-3UI 
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,. 

Wheratora, plaintiffs pray as follows: 

A. That tha court award compensation to plaintitts · for 

a taking ot prcperty in:.aac:h ot the years 1972-1991, inclusive, 

a~ allaged and in the aggregate, $918,246, or in such amounts as 

proved at trial, plus intarast from the dates cf taking as deter

mined by the Court. 

B. 'l'hat the Court grant such other and further relief 

as it deems proper. 

, 1992. 

Willla.m F. Schroeder 
(503)47:3-3141 
Lawyer for plaintiffs. 

Page 9-Complaint. 
Wllllalll P. ScJ11-otdcr P.C. 

P.O. Bos220 
Vala, 0R. 97911 

· , 503/41.J .. 3141 
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' Water Demand BY Cattle and Wild Horses 
Twin Springs Ranch 

-1971 ,. 

WIid Haraes ~~ 
89' 

Cattle 
82-Ai 

Cattle 
449' 

WIid Hora■a s,,. 

John Nallvlr.a 
$1arllft; Marie.tin;, lno. 

1984 

1984 
/ /' -----

Percent of Total 

1991 

Percent of Total 

. .... -·· 
- ,. , ... . - A, Page 1 
L ." . ~ ~• t : _ _.....::.....,._:...--

Cattle 
44'-

WIid Horses 
56% 

,,,, Wild Hor~es · / . ,o .. 
1 

Cattle 
90'1 
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Wild Horse Population 
Twin Springs Ranch 

2,500 ~----------------------

2,250 

2.000 

1,750 

1,500 

1,260 

1,000 

760 

800 

260 

0 

- Har■- PJpulatlon 
- Growth Curve · 

1971 197~ 1975 1977 1979 1981 1983 1986 1987 1989 1991 

Pr•p•t•d by Jaftn Nallvka 
Slerlln9 Markatlng, Inc. 
Ltnt••• K:S 

$201000 

$1!1000 

$101000 

sa1O0O . 

Total Cost to Provide Water 
Twin Springs Ranch 

•f ~C.ttlo •H•noo I 

$1000 . /. 
1871 1973 197~ 1911 1919 1981 1983 1985 19G7 1989 

Prepared by Jonn Nallvka 
Sterling Markatln;, Inc. 
L•n•••• KS 

• o ,, ....... •• l. t~ ... ~ 

E}~l-'.:;.;li A, Page 2 · - · 
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' 
' WATER COST ALLOCATION: Cattle and Wild H~rses ' 

According to Annual Wa1er Demand 
I 

Twin Springs Rench ' 
' - - · --

T olal Horse Cost Excaas Horse Cosl ' -- --. 
Year V11lable Flud Tol•I Cabla Total HorHO.nA11d Ac:11JIIC111,h Oppoltunily Total ActualCuh Opportunity Total 

Coll co .. Coat Demand Caffie Total 0.,.rltgal Oull■y. Coil ot Fund■ Coal Outlay, Coat of Fund, Coal I Cod numb■ r 
' -· .. 
I 

• P1r0■nt ---- Parcenl --- - ' . 
' 1170 $111.603 $20.364 131,967 

1111 17,1!11 23,14~ 40,Mt 112% $37.004 8% 0% $3,340 1202 $3,542 $0 so IO 

••12 24,042 22,638 46,680 801' '412,124 10'J' 1V. 4,556 236 ◄,792 .,333 17 349 ' 
' 1173 29,821 28,DBO 56,807 B!IV. 50,130 12% "" 6,611 580 7,257 2,D-411 173 2.221 ' 

1174 22.114 27,8011 49,992 84'W, 41,961 16,C. B'K, 8,031 758 8,789 4,157 381 4,5-38 

.-n 1175 32,971 23,237 :56,214 79% 44.845 21% 13% 11,569 876 .12,445 .. 7,446 556 8,002 
---: 1918 41,698 20,086 61,782 75'K, 46,563 25% 18% 15219 898 18,217 10,919 711 11.630 :,: 

1177 39,278 25,133 64,4119 72"' 46,22:J 28% 221' 18,186 1,140 19,326 13,9UI B69 14,787 ·-:JJ 1178 35,425 27,480 62,905 62" 3S,990 38% 32% 23,916 2,102 26.018 20,315 ,.n1 22,093 ~ 

t~ 1119 52,695 28,824 81.519 56% 45,507 44% 39" 36,012 3,674 39Ji88 31,810 3,238 :tS,048 
HID 78.718 87,406 166,124 se,r, 98,295 -411' 35'K, 67,1129 6,185 74,014 511,762 5,362 64,115 ... 

r 1981 97,402 92,0411 189,450 53" 100,245 47% 42'K 89,204 14,995 104,1911 79,947 13,411 93,358 
1982 16,749 31,050 127,799 47"1', 59,485 53" 49" 88,314 11,030 79,344 62,821 10,093 72,91-4 

!t, 1181 129,401 78.237 207,6:38 44% 92,181 56% 52" 115,457 13.281 1211,739 106,945 12,289 119,234 I 

1184 115,080 78,864 193,844 44% 84,670 56% 52% 109.273 14,743 124,017 101,454 13,683 115,138 • . 
t I 1N5 103,959 8U14 185,473 45% 83,229 55% 51% 102,243 9,195 111,438 94,558 8,508 103.065 .. 
:J I l188 10:t,5911 75,414 179.012 57% 101.356 43,C. 38% 71,656 5,446 83,102 68,296 ◄Jl16 73,112 l : 

1917 1D7,249 55,584 162,833 54'J(, . 87,641 46" 41% 75.192 5,387 B0,579 67,099 4,804 71,903 
1911 103,188 55,482 158,670 83" 131,450 171' ID'!' 27,220 2,527 29,747 15,081 1,541 16,622 

I 1919 112,136 61,908 174.044 118% 153,2~ 12% 4% 20.838 1.843 22,679 6,688 60 7,337 
1990 12:8,572 82,820 221,392 91% 200,620 ' 9'{, 1% 20,772 1,796 22,567 2,246 2l0 2,475 
1191 122,452 81,660 204,112 eo,r, 184,028 10% 2" 20,08◄ 1,381 2\,464 3,090 209 3,299 

1171-H9t I 

Total tl,593,128 II.D97,311 12,891,144 11, 7419,558 ' 
5921,588 198,374 fl,019,861 $757,922 '83,318 $841.240 

I 

Th• oooom,nil'I co,1 of funds 11 calc1•a1od u1lna lhe mld-\eer 1 voarT-Eill rele. 

I 

' 
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Water Demand By Cattle and Wild Horses 
Twin Springs Ranch 

11,000,000 

9,500,000 

a.OO0,00O 

8,600,000 

5,000,000 

3.500,000 

2,000,000 

Gallons 

Cl cf~ttl• · m Hor■-a 

600.000 ~-'T..:....~---''-r---io+---1'""""-i---,.......,.."'"'T""-+--"":---+--'!"""'-~---t~"""'"'!-"' 

1971 1973 1975 1977 1979 1981 1983 198~ 1987 1988 1991 

.. ,.par•d bY Jot,n Nalhtka 
SterUno Markatlnv, Inc. 
L•n•u, KS 

Water Allocation to Cattle & Wild Horses 
Twin SJ:)rings Ranch 

Percent of Total 

,00/- I oc., .......... 1 

80 

60 

40 

20 

0 -.+,-.,.-4~....;;.+--,.----,-,.+~--;,.....,.~......,.""'+----r~...,.~....,.--+-
,s11 1973 1a1e 1977 1911 1se1 1gs3 1saa 1oa1 19ag 1991 

Pr■pared bv John Nallvka 
St1rllng Markatln;, Inc. 
Len•••• KS 
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WATER DEMAND BY CATTLE AND WILD HORSES 
Reveille Grazing Unit 
Twin Springs Ranch 

- ·- - - ~ 

v •• , 1 Cattla Cattle Ho,..• Alloved UorH ALIM'• Hore• Wm, O.niarad Total "' "'Honea 
AUM'• Water (Nuinbetl Unm, 1988 Tolal CMlr logllf Tol•I Over ltgal w ... , Caltte Total Over legal 

Damud Court Outer number number Demand numbtr - -- ·· -
Gal. per yr. --- gal.per yr. --- •· • ' 

6,665,630 ll2'K, 8% 
. 

1971 20.tOD 6 ,113,750 126 I 1,512 551,880 

1912 23,700 7,208,750 178 
I 165 2,136 156 779.G-40 56,940 7,988.390 SO% 10%' 1% ' 

1913 25.730 7,826,208 23B 165 2.856 878 1,042,4◄0 319,740 8,868,848 88% 12% 4% 
1974 25 ,730 7,826,208 3-42. 165 4,104 2 ,124 1,◄97,960 775.260 9,32◄,168 84% ·· · • 16% 8% 

1915 25,730 7,1126,2011 4M 165 5,556 3,576 2.027,940 1.305,2◄0 9,854,148 79" 21% 13% 

1916 25 ,730 7,826,201 151M 165 7,008 5,0211 2,557,920 1,835,220 10,384,128 75% .. 
.25" 18% 

1977 25.730 7,826.208 703 165 1,436 6.<t56 3,079 ,l<tD 2,356.440 tD,905,341 72%. 28% 22% 

1871 25.730 7,826,208 t,096 165 13,152 U,172 4,800.480 4,on,1eo 12,628,861 li2% 38% 32% 
1879 25.730 1.aza,2011 1,◄ t4 165 18,968 H,988 6,19J,J20 5,470 ,620 t◄.019,5211 56% 44% SB% 
HID 25,730 1.121,208 1,233 \65 1 ◄.796 12,816 5,400,54D 4,677,840 13,226,741 59% ◄ 1% 35% 
Hit 25.730 7,826.208 1.590 165 19,080 17,100 6,984,200 6,241,500 14,71l0,408 53% 47% 42% 

I':' i 
! t 
I • 

1N2 25,JJO 1,828,208 2,05'2 Ul5 2◄.62◄ 22 ,644 8,987,760 8,265 ,060 16,813,961 47"' 53% 49% 

181~ 2M30 7,126,208 2.234 lti!!i 28,1156 24 ,876 9 ,802,440 9,079,740 17,828,148 44% 56% 52% 
198 25,730 7,826 ,208 2,306 165 27,672 25,692 10,100.260 e,3n,5ao 17,926,4B11 44% 66% 52% 

, .. ~ 25,7311 7.826 .20B 2,195 165 26,340 24,360 9,tll4,1D0 8 ,891,400 17,◄-40,301 ◄S% 551' 51% 
191 2$.730 7,1126,208 1,369 165 1fi,42B 14,448 5,996 ,220 5,273 ,520 13,822,42.8 511' 431' 39% 
198 25,730 7,826,208 t,533 165 18,396 16,416 6,71◄,540 5 ,991,840 14,540,7◄8 54% 46" 41% 
19B~ ------25,730 7,826,208 370 Hi5 4,◄40 2,460 1,620,600 897,900 B,◄46,808 83% 17'K 10% 
198~ 25,730 7,126.208 243 HS 2,916 936 1,064,340 3-41,840 8,890,541 88% 12"' -4% 
1990 25,730 7,826,208 185 165 2,220 240 810,300 87,600 8,836,508 91% 9" 11' 
199~ 25,730 7,8.!G,208 195 165 2,340 360 854,100 131,400 1,680,308 90% 10% 2" 

' 
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WATER DEMAND BY CATTLE AND WILD HORSES 
ReveUle Grazing Unit 
Twin Springs Ranch 

·- . . - ! ~ •• :..=.... :. . - -·· · 
Year Cattle Horses Horse Cattle Parctlflt Increase Horse ~ffi!!ll lnc1easa Tolal Perconl of Tolal -·-· .., ___ -· -

AUM's (Number AUM's Demand Yr/Yr From 1971 Demand YrfYr F1om 1971 Water Caltle tiorses 
•· 

·-Gal. /yr . Gal./ yr. Gal. /yr. . - ·-- ··· .. 

1971 20,100 12.6 1,512 6,113,750 551,860 6,665,630 92'}. 8% 

1972 23,700 178 2,136 7,208,750 18% 1B% n9.64o ◄ 1% ◄1% 7,988 ,390 90% 10% 
1973 25,730 238 2,856 7,826,208 9% 28% 1,042,440 34% 89"',(, 8,868,648 88% 12% 

1974 25,730 342 4,104 7,826,208 0% 28% 1,497,960 44% 171% 9,324 ,168 84% 16% 

1975 25,730 463 5,556 7,826,200 °" 28% 2,027,940 35% 267% 9,854,148 79% 21"-' 
1976 25.730 584 7,008 7,826,208 0% 28% 2,557,920 26% 363% 10,384,120 75% 25% 
1917 25.730 703 8,436 7,026,208 0% 28% 3,079,140 20% 458% 10,905,348 72% 28% 
1978 25,730 1,096 13,152 7,826,208 0% 28% 4,800 ,480 56% n0% 12,626,688 62% 38% 
1979 25,730 1,41-4 16,968 7,826,208 0% 28% 6.193,320 29% 1022% 14,019,628 56% 44% 
1980 25,730 1,233 14.796 7,826,208 0% 28% 5,400,540 - 13% 87~ 13,226,748 59% -41% 

D'\ 
1981 25,730 1,590 19.080 7,826,208 0% 28% 6,964,200 29% 1 \62",(, 14,790,408 53'l. 47% 
1982 25,730 2,052 24,624 7,826,208 0% 28% 8,987,760 29% 1529% 16,813,968 47% 53% 
198:I 25,730 2,238 26,B56 7,826,208 0"/4 20% 9,802,440 9% 1676% 17,628,648 44% 56% 
1984 25,730 2,306 '8,672 7 ,826,218 0% 28% 10,100,280 3% 1730"-' 17,926,488 44% 56% 
1985 25,730 2,195 26,340 7,826,208 0% 28% 9,614,100 - 5% 1642% 17,440,308 45% 55% 
1986 25,730 1,369 16,-428 7,826,208 0% 28% 5,996,220 - 38% 987% 13,822,428 57°-', 43% 
1987 25,730 1,533 18,396 7,826,208 0% 28% 6,714,540 12% 1117% 14,540,748 54% 46% 
1988 25.730 370 4,440 7,826,208 0% 28% 1,620,600 - 76% 194% 9,446,808 83% 17% 
19B9 25,730 243 2,916 7,826 ,208 0% 28% 1,064,340 - 34% 9J,~ 8,890,548 B6% 12% 
199D 25,730 185 2,220 7 ,826.208 O"J. 28% 810,300 -24% 47% 8,636,508 91% 9% 
1991 25,730 195 2.340 7,826 ,208 0% 28% 854,100 5% 55% 8,680,308 90% 10% 
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Forage Demand By Cattle and Wild Horses 
Twin Springs Ranch 

Animal Unit Months 

,/ 
29,000 7 

,; 

! 
.I,.· 

27,000 
25,000 
23.000 
21.000 
19,000 
17,000 
16,000 
13,000 
11,000 

1111 HorHa 

□ Carne 

9,000 
7,000 
6,000 

.,." / . 1 1' ' .' . / / ,/ 

3,000 / .,, ,., ,/ . • / 
1,000 --i---..----""'"i-"""'I'--!'-...,.._+-..,..., ----. ---.......... --, -'-,-,: __ .·...,.., -: ~-

1a11 1973 1s1e 1&77 1s1a ,ea, 1983 ,aas 1987 1sae 1991 

Prepared by John NalMta 
Startin; Markaclno. Inc. 
Lenexa, JCS 

Forage Allocation to Cattle and Horses 
Twin Springs Ranch· 

Perc:enc o1 Total Supply 

80 

60 - HorHa 
CJ Cattle 

40 

20 

0 ..i.;.""""""~..:..-..:;.. ...... ....,...,.....;...:...,_~'-.,...:.:.....;;.,........:;,,;.....::.,.....;~~....,;--~ 
1011 1973 191s 1977 1ara 1sa1 19a3 ,aes 1sa1 1saa 1991 

Pret1artd by John NtllVkl 
Sterlln; M•rlc4ung, Inc. 
1.1nexa. KS · 

EXH!9:T_...A,;,~P~i4:8~-•'-
• 

' 

j 

I 

., 

II 
11 
I! 
:1 

:! 
' 
! 
1: 
'I 
11 

!1 

I 



-- · --H••--• 

... .. . 
~ 

' 
'i -

FORAGE CEMANO 
~ Can11 ana WIid Hor~H ... 

Reveille GrazJng Unit . 
Twin Springs Rancn . 

Year Cattle Total Allo~ Horae AUM"• Tot.a " % Horwoa 

A.UM'• Hon- Und•t198S Totm Overl•~ A.UM'• C.atif• Tota Ov•r le9al 
Court Order numa•r number 

.; 

1971 20,100 128 
.:;., 

hS12 21.812 93"' 7,ti 0% 

1972 23,700 178 UIS 2.135 1S6 2!5.838 92% II" , " 
1973 2:1,730 238 185 ~HI 878 2B,S8S 90% 10'!6 3% 

I 1974 25.730 342 116 4,104 2.124 29.834 S8'l6 1•" "' 197:5 2S,730 463 165 5,5151 3,576 31.2Be 82% 1B'l(, 11" 
1978 25,130 584 185 7,008 6,021 32.738 78'l6 21% HS% 

1977 25,730 703 185 a.~ 6,4.51 34,118 75% 25"' 19" 

1878 25.730 1,096 188 13,152 11,172 38,812 sa" 34"' 29" 
I 1979 2!.730 1,41, 185 16,911 14,988 .. 2,198 80" 40" ~"' 

1980 2,.730 1,233 185 14,796 12,816 40,525 83" 37"6 32" 
1981 25,730 1,510 Ui5 19,080 11.100 44,810 :17"' 431', 38% 

1982 25,730 2.052 185 24,82◄ 22.644 50,354 51% 40% 45,& 
I 

I 1983 2~.730 2.231 180 26.8N 24,878 S2.586 '48"" 51 °" 47'6 

HMM 25,730 2.30CS 165 27,872 Z.S,892 53,◄02 41'l6 521', 48"' 
I• 1985 25,730 2.19! 165 28~40 24,360 52,070 499' 51" 47'1, 

I 
,sea 25,730 1,3159 1es 18.421 14,+48 42.1!8 61" 39% 3-4% 

1987 25,730 1,533 1815 18,391 11,41f .,.1zs . sa" ◄2" 37% 
I; HNIB 29,730 ~70 1&5 ◄ ,+40 2.~ .la,170 8!5'1, 1!5'!6 8% 

1988 2!,7:J0 2◄3 1&! 2,911l 931 28,846 9°" 10" 3% 

1980 25,730 18! 165 2.220 240 27,S!50 92" '" "' 1"1 25,730 195 115! 2.340 3eO 28,070 92'lfi 8'!6 1% 
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FORAGE DEMAND 
Cattle and Wild Horses 
Aeve~le Grazing Unit 
Twin Springs Ranch 

---- ·- - -·-
Vear Cettle Parcan1 Increase Horses _f!f~an• Increase Horse Percent lnc,aasa Total Parcenl of Tolal ·-

AUM"s Yrrtr From 1971 (Number Yr/Yr Fawn 1971 AUM's Yr/Yr From 1911 AUM's Callla UQrses 

- -- -· -·--

1971 20,100 126 1,512 21,6\2 93% 7•· .... 

1972 23,700 18% 18% 178 41.3% 41 .3% 2,136 41.3% 41% 25,l~lh 92°/4 8% 

1973 25,730 9" 28% 233 34% 89"..4 2,856 3-4% 89% 28,586 90% '°"' m 1974 25,730 °"' 28% 342 44% 171'% 4,104 44% 171% 29,834 86% 14% 

""< 25,730 0% 28" 463 35% 267% 5,556 35% 267% · 31,286 82% 18% 
i:: 1975 - 25,73B 0% 28% 584 26% 361% 7,00B 26% 363%. 32,738 79"k 21% c• 1978 

:_j 1977 25,730 0% 28% 703 20% 458% 8,436 200C, 458% 34,166 75% 25% 

1978 25,730 0% 28% 1,096 56% 770% 13,152 56% 770% 38,882 66% 34% 

' 
1979 25,730 0% 28% 1,414 29",(, 1022% 16,966 29% 1022% 42,698 60% 40% 

1980 25,730 0% 28% 1,233 - 13% 879% 14,796 - 13% 879% 40,526 63% 37% 
'. 1981 25,730 °"' 28% 1,590 29% 1'62% 19,080 29% 1162% 44,lll() 57% 43% 

, I 
IU> • 1982 25,730 0% 28% 2.052 29% 1529% 24,624 29% 1529% 50,354 51% 49% 

l' ! 1983 25,730 0% 28% 2.238 9% 167&l' 26 ,856 9% 1676% 52,586 49% 51':r. 

t 1984 25,730 0%, 28% 2,306 3% 1730% ZT,672 3% 1730% 53,402 48% 52% 

1985 25.730 0% 28% 2,195 - 5% 1642% 26,340 - 5% 1642% 52,070 · 49% 51% 

1986 25,730 0% 28% 1,369 - 38% 987% 16,428 - 38% 987% 42,158 61% 39% 

1987 25,730 D% 28% 1,533 12% 1117% 18,396 12% 1117" 44,126 58% 42% 

1988 25,730 0% 28% 370 -76% 194% 4,440 - 76% 194% ·30,170 85% 15% 

1989 25.730 0% 28% 243 -34% 93% 2,916 - 34':lo 93% 28,646 90% 10% 

1990 25,730 0% 28% 185 - 24% 47% 2,220 -24% 47% 27,950 92% 8% 

1991 25,73D D% 28% 195 5% 55% 2,340 5% 55% 28,070 92% 8% 

·, 
~ 
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BUREAU OF LAND MANAGEMENT 

NATIONAL WILD HoRsE &.. BuRRo PROGRAM OmcE 

FAX 
FROM: (702) 785-6602 

NUMBER OF PGS fine. cover) CONFIRMATION PHONE# DISPOSITION OF ORIGINAL 

TO (Name, Office, FAX #) 

r'YlAte.K ETCt-fART 

2.02. - 2-l'1 - l'i-'t2. 

SUBJECT/SPECIAL INSTRUCTIONS: 

(702) 785-6583 

FROM (Name, Office) 

Tom Pogacnik 

NV960 

Attached is our response to the allegations 
contained in the Fallini v. United States Cl. Ct. 
No. 92-809 C. As we discussed, the time available 
to use has precluded our supporting much of our 
discussion with documented facts. Our main emphasis 
is that Fallini does not control all of the 
available waters within the Reveille allotment, the 
stipulations to his permit require him to provide 
water for other uses while his livestock are 
present, and wild horses using non-publicly owned 
resources has been determined to not represent a 
takings. 

Much of this argument has already been heard in 
Mountain States Legal Foundation v. Andrus, Civil 
No. C-79-275K; DeMar Dahl v. Watt, et al. Civil No. 
R-82-124-BRT; and Fallini, et al. v. Clark et al., 
Civil No. CV-LV-84-040-HEC. 

WIID Hoist. &.. BuRRo PROCKAM MISS10N SrA'IIMENT 
To affirm wild free-roaming horses and burros are a IMng legacy of our American heritage, 

ensur1ng that they are recognized and maintained as a part of the natural ecosystem, 
and are valued for their biological, sodal and cultural attributes. 



FALLIN! COMPLAINT FOR COMPENSATION 

1. We disagree with the suite being filed in the United States 
Court of~ Claims. Fallini has yet to exhaust his 
administrative remedies since he has yet to file a tort claim 
with BLM. 

2. NA 

3. Need a review of the Fallini grazing preference: 
When was the preference established? 
Describe the base preference AUMs/Base Water? 
What's the land status of the Base Waters? 
Summary of the Reveille Allotment .... 
How much federal acres? How much private,(fenced and 
unfenced) 

What's the status of the range improvements? How many by 
type "date authorized", is it a well (air or diesel), fence, 
spring development, gravity pipeline etc .. 

4. Agree 

No number 5. 

General Allegations 

6. Need to explain that this is base water, the preference is 
attached to waters on public land, which were developed pursuant to 
Range Improvement permits. (Get copies of all Ris,,need to see the 
language on the specific permits .. as they pertain to consistency 
with current and future laws/regulations). 

The grazing preference for use on the public land in the Reveille 
Allotment is attached to "base waters" , that is water that is 
,"controlled by an applicant to be base property if: .• It serves as 
a base for a livestock operation which utilizes public lands within 
a grazing district ... " 43 CFR 4110.2-1 (a) (1). The total grazing 
preference for the Fallini operation on the Reveille Allotment is 
25,730 Animal Unit Months (AUMs). This grazing preferences is 
attached to 46 separate "waters" or water . sources that occur on 
both public and private lands. Approximately 5 of these waters 
occur on private lands and 41 occur on the public lands. 

I 



Of the waters that occur on public lands the developments ie. 
wells, pipelines, stock tanks, are authorized by virtue of a Range 
Improvement Permit. The Bureau of Land Management has issued 57 
separate range improvement permits for water development on the 
Reveille Allotment to Mr. Fallini. The specific language on the 
various Range Improvement Permits issued on these improvements were 
issued subject to certain conditions. Examples of these conditions 
follow: 

Lone Tree Reservoir, approved in 1954, 
condition number 2. It is subject to cancellation in 
whole or in pat if the lands are withdrawn by Executive 
Order or Public Land Order and the land is needed for use 
in connection with the purpose of such withdrawal, or 
withdrawn by provisions of any public-land law providing 
for more valuable use of the land. 

condition number 3. It does not accord to the permittee 
and preference, privilege, or consideration of any .kind 
except as expressly provided herein. 

condition number 4. It is subject to cancellation for 
noncompliance with the rules and regulations now or 
hereafter approved by the Secretary of the Interior. 

Five Mile Spring, approved in 1963, 
condition number 2. The permit does not accord to the 
permittee andy preference, privilege, or consideration of 
andy kind except as expressly provided herein. 

condition number 5. Any public lands or impounded waters 
will be available for wildlife use and open to the public 
for hunting and fishing in accordance with State 
regulations. Such lands and waters will also be open for 
other authorized public use to the extent that such use 
is consistent with the purpose for which the permit is 
granted. 

condition number 7. The permit is subject to cancellation 
for noncompliance with the rules and regulations now or 
hereafter approved, by the Secretary of the Interior, or 
where the improvement would interfere with the range 
management practices determined by the Bureau of Land 
Management, or for a violation of any of the terms of 
this permit. 

Reveille Mill Pipeline to Charles Mill, approved in 1971. 
conditions 2,5,and 7 the same as Five Mile Spring above. 

)_ 



The public land grazing preference and the authorization of the 
grazing of the public lands on this allotment are and have been 
authorized under the authority of the Taylor Grazing Act (TGA) the 
Federal Land Policy and Management Act of 1976 (FLPMA) and the 
Public Rangeland Improvement Act of 1978 (PRIA). 

The TGA specifically states, in Sec. 3 ... 
" ... grazing privileges recognized and acknowledged shall 
be adequately safeguarded, but the creation of a grazing 
district or the issuance of a permit pursuant to the 
provisions of this Act shall not create any right, title, 
interest, or estate in or to the lands." 

FLPMA directs that, " .. goals and objectives be established by laws 
as guidelines for public land use planning, and that management be 
on the basis of multiple use and sustained yield .. " it further 
defines the term multiple use to mean ... "the management of the 
public lands and their various resource values so that they are 
utilized in the combination that will best meet the present and 
future needs of the American people." 

Need to explain what is referred to as the "Twin Springs Ranch" ie. 
deeded property, as opposed to the grazing preference which is 
attached to the base waters located on public lands. 

Disagree that with line 9 that states "without it, the owners' 
property is valueless in the conduct of the business." It is 
unclear to what specifically is being referenced as "the owners' 
property". The Twin Springs Ranch consists of deeded land, which 
produces hay and forage. It is true that the grazing preference 
adds a value to the deeded market in the private sector however; 
the United States does not recognize that there is a value for the 
grazing preference. Without the grazing preference (which as 
pointed out above is entirely "base waters" the majority of which 
occur on public land not private land) there would still be a value 
to the deeded property. 

7. Disagree with lines 15 to 18 and the claim that "plaintiffs were 
and are the exclusive owners of rights to appropriate all of such 
water. By reason of such right, plaintiffs own said grazing 
preference. 

As noted above the adjudicated grazing preference in attached to 46 
waters, the majority of which ,41, are located on public land. 
BLM water resources inventory for the Reveille allotment has 
identified a total of 105 waters on the allotment. Not all of 
these waters are base waters, the United States would assert a 
claim for all natural occurring water within the allotment that 
qualify as a Public Water Reserve under the Order of Withdrawal, 
Public Water Reserve No. 107 of 1926. 



Fallini has filed for appropriated rights or claimed a vested right 
for stock watering on 102 spring sources, with the Nevada State 
Water Engineer, however the US would assert its' claim for all 
waters, which were claimed as appropriated and/or vested after 
1926. 

The 2/16/1983 Solicitor's Opinion said, "The springs and water 
holes reserved pursuant to the Executive Order of April 17, 1926, 
were reserved to prevent "private monopolization, "of the public 
domain through control of important springs and water holes ... " 

There are only 46 total waters that were recognized as 
to which the grazing preference is attached. 
Need to explain the water situation, disagree with 
plaintiffs were and are the exclusive owners of 
appropriate all of such water. 

bases water 

claim that 
rights to 

Should summarize water situation. How much does Fallini have under 
State Water Right? What the situation presently and historically 
as to the amounts of water that we estimate came from those waters 
that Fallini had a water right on? Of these how many waters were 
wells pumped by diesel? How many were pipelines, how many 
developed springs, how many undeveloped springs? How much came 
from those waters that we assert the US claims? How much does the 
US claim by asserting PWR? Need to explain that 
TGA/FLPMA/PRIA/WHBA provide for multiple use. That the grazing on 
this allotment is consistent with the LUP for the area. That WH 
livestock and wildlife use both the forage and the water on the 
area. 

8. Disagree that Fallini's costs are accurate for providing water. 
Of the total water sources (105 total)identified in the BLM water 
inventory 13 of these sources were identified as wells. A review 
of the Range Improvement permits on the allotment identify 17 
permits for wells, the remaining water projects are springs, 
pipelines etc. Not all of these wells have gasoline motorized 
pumps and are either totally or partially driven by wind. 
Additionally the remaining water sources after initial construction 
costs would/should result in a minimal per/year operation expense. 
(for which he possibly takes credit for with the IRS) 

The grazing fee charged by the United States Government to Mr. 
Fallini has been determined by using a series of indices. Included 
in these indices is a factor that recognizes the increased cost to 
operate a livestock operation on public land as opposed to a 
private lease situation. The public land grazing fee is determined 
in part by discounting a bases value for the additional operating 
costs for operating on public lands. As an example the 1992 public 
grazing fee is $1.92/AUM while the value of the forage as 
determined by the average monthly rate per AUM for pasturing 
livestock on privately owned land (excluding irrigated land) for 
the 11 Western States as published annually by the Department of 
Agriculture for the same time period was $9.25/AUM. see 43 CFR 
4130.7-1 and 4150.3 (a). 

f 



9. We deny that BLM is required to manage for animal numbers 
which existed at the time of passage of the WH&B Act. 
Although BLM is restricted to manage WH&Bs in the areas where 
they were found at the time of passage of the Act, a 
Solicitors Opinion dated July 27, 1977, states that wild 
horses and burros retain their protected status even when they 
leave the area. The WH&B Act requires that BLM determine an 
appropriate management level through an evaluation of current 
monitoring data and to remove those animals determined to be 
excess. The Act does not authorize any specific level of use 
(numbers of animals) and BLM is not required to manage for the 
number of animals which existed within ~n area of use at 
enactment (DeMar Dahl v. Watt, et al. Civil No. R-82-124-BRT). 
The court held that the number of wild horse and burros on the 
public lands in 1971 was immaterial and that the law requires 
reduction of wild horse and burro populations on public lands 
only when necessary to achieve a thriving natural ecological 
balance. Following the November 28, 1986 United States 
District Court of Nevada ruling, BLM established an 
appropriate management level of 145-165 based on the 
evaluation of monitoring data. A subsequent settlement 
agreement with Fallini allows for adjustment of the AML should 
an evaluation of monitoring data indicate the need. 

11. We deny that BLM has failed to remove animals determined to be 
in excess of established appropriate management levels. BLM 
has conducted regular removals of excess wild horses from the 
Reveille HMA as required by law. The number of animals to be 
managed within the Reveille HMA has been determined through 
the land use planning process, the evaluation of monitoring 
data, and in conformance with United States District C~ur -.. 
rulings and settlements. The Tonopah MFP /Grazing EIS , 1 'f~ I 
established the Reveille )l~~anagement area and set a 
initial stocking rate of~als. The Record of Decision 
also provided for adjustment of the AML based on consultation, 
coordination, and cooperation with the various affected 
interests. The AML was adjusted to 650 animals in 1984 and 
the population reduced. Fallini, et al. v. Clark et al., 
Civil No. CV-LV-84-040-HEC, determined that BLM had erred in 
establishing the HMA boundary and ordered the boundary be 
adjusted and an AML established within that boundary based on 
moni taring data. A new AML was established at 145-165 animals 
and the herd was once again reduced to the new AML. BLM has 
conducted removals of excess wild horses from the Reveille 
allotment in 1980, 1983, 1984, 1985, 1986, 1987, 1988, 1989, 
1990, and 1991. All removals were intended to reduce 
populations to the AML which was authorized at the time. 

12. NA 



13. We deny that any action by the BLM which resulted in use of 
water controlled by the Mr. Fallini constitutes as a "taking" 
requiring compensation within the meaning of the Fifth 
Amendment to the United States Constitution. We base this 
conclusion on Mountain States Legal Foundation v. Andrus; 
Civil No. C-79-275K (D. Wyo., filed September, 1979). 

Plaintiffs brought suit contending that the Bureau of Land 
Management (BLM) had failed to maintain an ecological balance 
in its horse population; to protect and manage wild horses; 
and to remove wild horses from private lands upon request o 
the landowner. The plaintiffs sought an order that would 
require BLM to reduce the number of horses to a level that 
would prevent further damage to the horses and their habitat. 
They also sought damages to cover forage losses and payment 
for each horse remaining on the intermingled (checkerboard 
pattern) private lands. 

A final 4- 3 ruling in this case was issued by the Tenth 
Circuit Court of Appeals in August, 1986. This case was 
appealed to the Supreme Court and in the March, 1987 the 
Supreme Court, without comment, let the ruling stand. While 
the District Court decision required the BLM to remove the 
excess wild horses, the issue of compensation was appealed. 

In ruling that no "taking" had taken place by the wild horses 
under administration of the BLM the Appeals Court stated the 
following: 

1. Wild Horses and burro are no less wild animals than 
are the grizzly bears that roam the National parks 
and forests. 

2. That the BLM 
burros until 
administrative 
and control. 

does not own the wild horses and 
they are captured but does have 
responsibility for their management 

3. The Wild Free-Roaming Horse and Burro Act is 
nothing more than a land-use regulation enacted to 
ensure the survival of a particular species of 
wildlife and not unique in its impact on private 
resource owners. 

4. The majority of courts that have considered similar 
issues have held that damage to private property by 
protected wildlife does not constitute a taking and 
thus the government does not owe compensation. 

5. A land-use regulation may effect a taking if it 
"does not substantially advance legitimate state 
interests . . or denies an owner economically 
viable use of his land ... " 



6. The provisions of the Wild Free-Roaming horse and 
Burro Act which states "Wild horses and burro 
contribute to the diversity of life within the 
Nation and enrich the lives of the American people" 
advances an important government interest. 

7. Wild horse grazing use does not interfere with the 
Association's investment expectations of using its 
property for grazing cattle. 

8. In view of the important governmental interest 
involved and the limited economic burden, no taking 
has occurred. 

14. The number of wild horses presented in Exhibit A are in error. 
The attached table indicates the BLM record of wild horse 
numbers from 1957 through 1991. The 1992 population of 135 
wild horses in the Reveille allotment is below the authorized 
AML of 145-165. 

The use of 12 gallons of water per animal per day is in excess 
of accepted values of a maximum of 10 gallons per animal per 
day and discounts the lower requirements experienced during 
the winter months. 

15. - 20. Replication of 12. ~ 14. 
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Re: Fallini v. United states, Cl. ct. No. 92-809 c 

The issue of reimnursero.~nt for dAmagea daused by wild horses 
consuming private forage was resolved in Mountain States Legal 
Foundation v. Andrus; Civil No. C-79-279K (O~Wyo., filed September 
1979) when tha supreme court let stand the ruling of the Tenth 
circuit court disallowing reimbursement for forage consumed by wild 
horses. The issue in the Fallini case above is essentially the 
same and the claim should be dismissed. 

Reveille Allotment Horse Populat.i.uns 

Year Iiorse count Map? 

1.957 50 
196n 250 -
3/1969 137 
1971 290 BLM estimate. 
J./1971. 126 Fallini ct. 
2/1972 178 Fallini ct. 
1/1973 260 partial ct. 
1/1973 206 

1/1973 238 Fallini ct. 
2/1974 342 Fallini ct 
2/1974 121 
7/1.974 421 
2/1975 463 Fallini ct. 
3/1975 254 partial ct . 

3/1975 243 partial ct. 
1975 470 O.M. as.timate 
1976 625 O.M. cstimata 
1/1976 S84 Fall.ini ct. 
1977 690 
1/l977 70J Fallini ct. 
2/1978 843 
2/23/1978 844 
1978 737 ye:s 
2/1978 1,096 Fallini ct. 
1979 975 yes 
8/1980 1,682 
1.0/1980 1,233 
1984 1,541 yes 
1985 808 yes 

1986 957 yes 
1988 370 yes 
1989 2'69 yes 
1990 185 yes 

1991 195 yes 
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