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OPPOSITION TO MOTION TO DISMISS


The Appellant, NEVADA DEPARTMENT OF WILDLIFE (NDOW), by and through its counsel, GEORGE J. CHANOS, Attorney General, and C. WAYNE HOWLE, Chief Deputy Attorney General, hereby opposes the U.S. Bureau of Land Management’s (BLM’s) Motion to Dismiss, as is more fully set forth below.


The BLM decided on or about November 23, 2005, that it would reaffirm its 1993 Allotment Management Level (AML) of 10 to 15 horses established for the Dogskins Herd Management Area (HMA).  NDOW appealed on December 19, 2005, arguing that the herd should be “zeroed out,” i.e. removed from the range, because it is not genetically viable as a self-sustaining herd.


BLM’s argument to dismiss is based on the incorrect position that NDOW’s appeal raises new issues not presented in NDOW’s September 21, 2005, comments on the draft decision.  The argument is mistaken because NDOW’s appeal does not raise new issues, but is an elaboration of its comment, namely that the herd should be zeroed out if it is genetically unviable.  


BLM has in fact advocated zeroing out other herds of the same or similar size in the same BLM District (Carson City),
 and these BLM statements informed NDOW’s comments of September 21, 2005.  BLM’s discretion in the Dogskins is properly controlled and limited by its stated position about genetic viability with respect to other similar herds,
 and NDOW was entitled to rely on such statements to serve as a guide.  NDOW’s reasonable expectation when it submitted comments on September 21 was that BLM would apply the same herd viability criteria to the Dogskins that it advocated applying to other herds, and come to the same conclusion, i.e. that the herd was unviable and should be removed.
  BLM’s exercise of discretion in a contrary manner in the final decision represents an abuse of discretion that requires reversal.  In this context, NDOW’s appeal is clearly based upon its original comments, and is appropriately considered by the Interior Board of Land Appeals.

CONCLUSION


Based upon the foregoing, NDOW respectfully requests that BLM’s Motion to Dismiss be denied, and a hearing be set for the presentation of evidence to demonstrate that BLM’s actions are in fact arbitrary and capricious.

�  See 43 C.F.R. § 4700.0-6(a)


�  Carson City Field Office personnel testified in public scoping hearings on April 8, 2004, conducted for the Lahontan Resource Management Plan revision affecting Churchill County, Nevada.   BLM employees Daniel Jacquet and James Gianola stated that established AMLs for the South Stillwater, Lahontan and Horse Mountain herds were below the genetic thresholds of 50 adult animals (see 1983 Instruction Memorandum No. 83-289), and therefore were proposed to be eliminated or “zeroed out” by land use plan amendment or revision.


�  Cf. Defenders of Wildlife v. U.S. Environmental Protection Agency, 420 F.3d 946, 959 (9th Cir. 2005) (internally contradictory agency reasoning renders resulting action arbitrary and capricious under the Administrative Procedure Act ).


�  With the current state of BLM’s scientific knowledge, even herds with fifty animals are not genetically viable.  The state of that knowledge is evidenced in BLM EA# BLM-MT-010-FY05-16, which indicates that at least 100 animals are required for a viable herd. 








