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DECISION 

Arthur J. Cook, pro s e . ; 

Burton J. Stanley, Esq., Office of the 
Solicitor, Department of the Interior, 
Sacramento, California, for respondent; 

Thomas S. Van Horne, Esq., Sacramento, 
California, for intervenor. 

Administrative Law Judg e Mor e hous e . 

This is a proceed i n g under the Taylor Gr azi n g Act o f 1934, as 
amended, 43 U.S.C. § 315, et seq., and the grazing regulations in 
43 CFR subchapter D. The proceeding was initiated under 43 CFR 
4.470 when an appeal was taken from the above decision. Hearing 
was held o n Au g u s t 11, 198 1, at El y, Nevada. 

On March 27, 1981, the authorized officer, Bureau of Land Manage
ment (BLM), Ely District, issued a decision slightly changing 
the allotment line between the Warm Springs and Maveric~ Springs 
Allotments so that the line could be fenced. He stated his 
reasons: 

I find that the proposed Allotment line is as . 
close to the original ' adjudicated line as can 



,I 

be determined, allowing for minor adjustment 
to enable easier more co~t efficient fencing. 
I fuithei find that exc~ssive livestock drift 
is occuring [sic] between the two allotments 
and that an equitable rangeline adjustment 
can~ot be reached b~tween you and the Warm 
Springs Allotment. 

Title 43 CFR 4120.2-i(a) states "The 
authorized officer shall specify . • the 
allotment(s) to be used," and I find that the 
orderly administration of the range will be 
much easier by fencing the allotment boundary 
as set forth in this decision. 

Mr. Cook, whose ranch is located in the Maverick Springs Allot
ment and who is a licensee in Maverick Springs and Ruby Valley 
Allotments (see Ex. G-1), filed a timely appeal. Subsequently, 
Mr. Dan Russell, who is a licensee in the Warm Springs Allotment, 
moved to intervene which was allowed. 

Mark J. Goeden, Acting Area Manager for BLM of the Egan Resource 
Area, which includes the area in controv e rsy, testifie~ that 
there has been a significant trespass problem between the three 
allotments over the years and after unsucc e ssful attempts to ge t 
some type of rangeline agreement between Co o k and Russell, it was 

is recommendation that a f ence be bui lt as i ndic at ed on Exhibit 
G-1 which ·generally follows the old 1957 adjudicated line between 
the allotments. It is his understandi~g that Mr. Russell will . pay 
for part of the construction costs and following resol~tion of 
this appeal BLM will conduct such environmental impact ' studies as 
required by the National Environm e nt a l Po l icy Ac t o f 1969 (NEPA), 
prior to construction. 

Mr. Cook testified that he has four main ob j ections. He feels 
that he will lose some g razing in the souther n t i p of the 
Maverick Springs Allotment due to the pa r ti c ul a r configuration of 
the fence and the topography; the fence will n ecessitate cattle 
guards which can cause cattle to break legs when the guards 
become plugg~d with snow; the fence will interfere with wild 
horse and deer migration; and he might be assigned maintenance 
responsibility after construction. He conceded that cattle guards 
a re us e d throu g hout Ne v ad a an d are generally recognize d a s b eing 
appropriate for cattle management. He concedes that he has 
complained about trespassing from the Warm Springs Allotment into 
Ruby Valley and that his cattle drift south from Ruby Valley into 
Warm Springs and west from Maverick Springs into Warm Springs. He 
stated that in 1974 he entered into a rangeline agreement with 
Russell's predecessor-in-interest which worked quite well. The 
agreement expired by its own terms after two years. He also 
acknowledged efforts by BLM to effect another rangeline agreement 
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between himself and Russell which Russell agreed to and he did 
not. ·He evidently felt that the agreement would give a forage 
advantage to Russell. 

Ms. Dawn Lappin, Director of the Wild Horse Organized Assistance 
in Reno, Nevada, testified that in her opinion such a fence 
would cut off migration of the Back and Bald horses and the 
Maverick and ·Long Valley horses. In addition, it will cause 
inbreeding. 

Mr. Clifton Gardner and Mr. Steve Wright, longtime residents in 
the area, also testified concerning the affect the fence might 
have on the wild horses. 

On rebuttal, Mr. Goeden agreed that there will be some adjustment 
problems after the fence is constructed but he felt the fence is 
necessary to resolve severe cattle drift problems between the 
allotments. 

Mr. Julian Goicoechea, foreman for Mr. Russell, testified he 
first came to the area in the 1930's and formerly owned the Warm 
Springs Ranch presently owned by Mr. Russell. In the past, he 
has served as a member of BLM grazing advisory boards in Ely, 
Battle Mountain and Lander Counties. He stated there is cattle 
drift both ways acros s the line but he feels the real di f f i cul ty 
is the drift from the south end of the Ruby Valley west into 
W-arm Springs. He believes the -only practical way to solve the 
problem is to construct the fence, He has not lost any cows to 
cattle guards in the past two years. 

The only issue before me is whether, und e r the pres e nt c ircum
stances, the decision of the District Manager is reasonable or 
whether it is arbitrary and capricious. United States v. Maher, 
5 IBLA 209 (1972). The burden is on t h e a ppellant to show by a 
preponderance of the evidence that under the circumstances the 
deci s ion complained of i s arb i tr ar y apd unreaso n able. Thi s 
appellant has failed to do. In f act, t he weight of the evid e nc e 
shows that absent some type of rangel i ne agreement between the 
parties a fence is the only reasonable way to correct a serious 
trespass problem. It must be presumed that BLM wll comply with 
the requirements of NEPA with respect to any wild horse problem. 

Accordingly, the decis i on o f t he Di str i ct Manager is affirm e d. 

Administrative Law Judge 
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