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NEVADA DIVISICN OF WILDLIFE, ET AL.
V.

BIRFAU OF LAND MANAGEMENT
IEIA 96-164 Decided August 25, 1998

Appeal from a decision by Administrative Law Judge Ramon M. Child
mamwmwmmmm Bureay of
Iand Managewent, establishing the carrying capacity for the Buffalo Hills
Allotment and apportioning the carrying capacity between livestock and wild
horses. N2-93-14 and N2-93-17.

Affirmed,

1. Adminisirative Practice—Administrative Procedure:
Deciisi

It is incmbent upon BIM to ensure that its dacision is
mted mtlmlhaisumdaismtmmtm
and demnstrated in the administrative
mﬂmmuadndadm Parties affected by
a BIM decision deserve a reasoned and factual expla=
mation of the rationale for the decision and must be
gwmahasisfurwﬂmtmﬂimltaﬂm.xmltw,

Mhmmymthmmmuy ,
encoamntered when BIM failed to present an adequate
@planation of the basis for its decision and presented
an infarmed and arganized appeal, the Board will not
find that the appellant has been urduly prejudiced by
BIM’s initial cmission.

2. Grazing Permits and Licenses: Adjudication—Grazing Per—
mit= and Licenses: Appeals—Grazing Permits and Licenses:
Hearings—Rules of Practice: Appeals: Burden of Proof

The Buresu enjoys broad discreticn in determining
how to adjudicate and marage grazing preferences, ard,
under 43 C.F.R. § 4.478(b), a BIM decision concerning
mﬁmprivﬂmwiumthmasﬁexfiti:m-
sanable and substantially complies with the
ﬁmmmwmaumrm
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Part 4100. A HIM decision may be regarded as arbi-~
trary, capricious, or inequitable only when it is not
supparted by any rational basis, and the urden is on
tbnd:jectmgpartymshmbyapmpamafﬁm
evidence that the decision is unmreascnable or improper.
Therefore, a BIM determination of the carrying capacity
of am allotment will not ba disturbed absent positive
evidence of exror.

3. Grazing Pemmits and Licenses: Adhdication—Grazing Per-
nmits and Licenses: Appeals--Grazing Permits and Licenses:
HBearings—Wild Free-Roaminy Horses and Burros Act

A BIM decision appartioning the ing capacity of
an allotment between livestock and horses will
be affirmed when an appellant urges another course of
action but does not demonstyats that EIM’s allocation
is unreasaonable.

APPEARANCES: C. Wayne Howle, Esg., Deputy Attorney General, State of

Nevada, Carson City, Nevada, for Appellants; John R. Payne, Esg., Office
of the Regicnal Solicitor, U.S. Department of the Intericr, Sacramento,

m.l.fmﬂa for the Burean of Iand Management.

OPINION BY ADMINISTRATIVE JUDGE MULLEN

The Nevada Division of wildlife and the Nevada Cammission for the
Freservation of Wild Horses (referred to collectively as the State) have
appealed the Novembar 22, 1995, Decision issued by Administrative Law Judge
Ramcn M. Ghild, affirming a February 9, 1993, Multipla Use Decisicn issued
by the Scnoma-Gerlach Resource Area Mamager, Burean of Land
(BIM or Bureamn), establishing the carrying capacity for the Buffalo Hills
meﬁmmmﬁgmtymummwm
horses. 1/

- 'Tha Buffalo Hills Allotment contains 461,739 acres (431,006 acres
of public land and 30,733 acres of privata land) near Garlach, Nevada.
(Bx. A=6, at 1.) Approximataly 2,493 acres of wetland riparian hahitat
(less than 1 parcent of the allotwent acreage), and additional streambani
riparian habitat are found in the allotment. (Ex. A~6, at 56; Tr. 27.)

In July 1982, BIM imsued a land use plan for the Sonoma-Gerlach

145 IBLA 238

B9-p2-1998 B8:S5AM 7826875798

P.B3



SENT BY:NEVADA AG 7 9 2-98 5 8:49 - 1 702 687 61225% /10

(Ex. A-1, at 1.) At the time, approdmately 14,000 animal unit menthe

(4 u 4
535:222':?::::%:ocabed livestnck (Tr. 198-959), and 7,164 AM’S ware
e 597 wild horses then on the allotment. (Bx. A-2, at
mm—caﬂamm _land use plan provided for adjustments to

d upon toring results, at the end of tha 3rd amxd 5th yoars of
grazing. (Ex. A-1, at 2.) If any adjustments in addition to the 5th year
:gg:?:::::: wore required, the plan directed BIM to "adjust livestock,
,mmmywmm@n

In November 1982, BIM canceled the pexrmits held by the largest graz
ing permittee on the allotment. mn.mm'smwmmm

3/ The potential stocking level equaticn is expressed follows: [Actiml
Use (AM’s)/Actual Utilization (i.e., weighted average :mm o£ forage

utilization)] = [Grazing Capacity (AUM’s)/Desired Average Utilization],

See Ex. A~2, Monitoring Plan at 7; gee also Ex. A~9, at 55.

145 1BIA 239

Po-P2-1998 BB: S6AM




SENT BY:NEVADA AG 7 9-2-98 7 800 ;

= 1 702 687 6122;# 5/18

IHIA 96=-1564
mmaz,dsamafwumﬂﬁparimmmttommmmww

horses, and wildlife within the allotment. (Ex. A-3, at 2, 3, 5.) This
provision carresponded to that found in the July 1982 Sonomma=-Gerlach land
use plan. Seg Ex. A-1, at 2.

The riparian utilization objectives established in the agreement were
reiterated in a 1989 wildlife habitat management plan (Ex. A-4, at 8, 10)
and a 1992 rangeland program summary update. (Bx. A-5, at 9.) \’g\

. In 1991, BIM began forsal rxreevaluation of the allotwent, using data (

callected diring the reguired monitoring. Throughout its reevaluation pro-
cess, BIM solicited and received information and caments from interested
parties, including State agencies. See Tr. 202-206: Exs. R=16, 17, 18,
amd 19, mmmafimlmhmtimfmﬁnmm,mmm
that samse of the short torm utilization dyjectives for the allotment

ware not being met (Ex. A=6, at 26=37) and identified two resasons for
the over-utilization of the riparian forage: an excessive mmber of wild
harses and poor livestock distribution. 4/ (Bx. A-6, at 37; Tr. 210.)
Recompended stocking levels for livestock and wild horses were established
to enahle BIM to achieve allotment chjectives. Although the reevaluation
did not delineate BIM’s caxrying capacity calculations, it set forth HIM's
finding that a total 18,481 AlM’‘s were available on the allotment, 16,880
of which had been allocated. (EX. A6, at 39.) The reswvaluation divided
the allocated ADM’s betwean livestock and wild horses, apportioning 8,318
AM’s to livestock and 8,568 AM’'s to horses. (BEX. A6, at 40.) The total
mizdgnﬁmmmmmmdmu.mu'sbyhalmm
authorized livestock use from 8,318 to 4,159 AM’s in recognition of the
fact that only two of the four pastures were grazed each year. The remain-
mg4,159ﬂfsmz?nmndbyattﬁhn:immmthemmpasum.

mmmmmm,mmmm
new allotment cbjectives, modified other allotment dbjectives, altered tha
allotwent’s livestock managament practices and grazing system, am deter-
mined the appropriate mrmoement level for wild horses, (Ex. A-7, at 1.)

4/ During its resvaloation BIM also determined that livestock use had
remained constant at 4,159 AlM’s during the evaluation pericd, wildlife
use had been lower than projected (with the exception of 1990), and wild
horse use had exceeded the vecommended level dinring the entire period, with
actial wild horse use estimated at 21,996 AM’s in 1991. (Ex. A-6, at 12,
37.) Actual wild horse use approached 25,416 AUM’s in 1992. (Tr. 213.)
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wjmwdznmtmhvmmtmbmels.am
livestock and wild horse utilization objective on grass species, uplami
browse species, and meadows of 50 percent at the end of the livestock use
pericd and 60 percent by February 28, the date considered to be the start
of a new growing seascn; and a utilization cbjective on key streambank
mmm—aaomummdmhmmmpeﬁm
and 40 percent by February 28. (Ex. A-7, at 2.) The Multiple Use Decision
stated that the cowhbined carrying capacity for livestock amd wildhmsea

was 12,682 AIM’s, with 4,114 AM’s allocated to livestock and 8,568 AIM‘s
mmwm,mmmmmmmmum
l‘m- (m.k—7, at?.)

graz
Mymdifmmdumﬁmfmmdmmu (Bx. A-7,
at 8-9.) As a means of improving livestock distributicn, the pexmittees
were required to herd livestock in a manper that weuld achieve the short
tarm utilization abjectives for streambank riparian, wetland riparian, and
upland habitats. The Miltiple Use Decision further directed the permittecs
to move livestock within the pastire or remove livestock from the pasture
hqssumﬂmt@izﬂnmmﬁnmdﬁnim&utsﬂmmﬁha

:
E
%
:
E
]
:
;

Wmmhmwm&nmim‘tem

I

¥

ment level at 714 horses (8,568 AIM‘s), based an calculations from monitor-
ing stiiies. The Multiple Use Decision statad that limiting wild horses
to this mmber would result in a thriving natuiral ecological halance for
the three herd management areas within the allotment. (Ex. A=7, at 11-12.)
The Area Manager stated that, to achieve the appropriaste managament level,
EIM would remove wild horses from the allotment gathers every

3 years. (Ex. A=7, at 11.) The Miltiple Usa Decision indicated
that if wild horse utilization escesded 20 percent on key species in rest-
ing pastures by July 15, the benefits of the rest treatment would not be
realized, and the appropriate management level for wild horses would be
adjusted. Id.

The State appealed the livestock portion of the Area Manager’s Mul-
tiple Use Decision to an administrative law judge parsuant to 43 C.F.R.
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§ 4.470 and the wild horse portion of that decision to this Board pursu-
ant to 43 C.F.R. § 4.410. 5/ By order dated August 12, 1933, the Board
referred the wild horse appeals to the Hearings Division for consolidation

with the grazing appeals.

Judke Child held an evidentiary hearing in Reno, Nevada, on January 10
and 11, 1995, The State called one witness, Roy Leach, a Nevada Division
of Wildlife supsrvising habjtat biclogist, who identified what he deemed
to ba shortocomings in BIM’s management of riparian aveas amd errors in its
carrying capacity calculations and allocations. Two witnesses testified
for BIM: Rich Adams, a BIM supervisor range conservationist, who
how the carrying capacity of the allotment had been calculated, and Bd
Cn'bley,ﬂnmmnmmmm,ﬂnmmegau—

ais of tha challenged Miltiple Use Decision and the rationale behind the
myﬁgmtymmmﬂamntﬁm Tha parties also imro-

mmerous axhibits and filed extensive post-hearing submissions.

In his Decision, Judge Child gave an extensive cutline of BIM’s carry-
hgcapacitymﬂmtmtdmtim which were fally esplained
for the first time at the hearing: 6/

In ordar to calculate the carrying capacity for the allotment,
the BIM used the method described in the 1987 aMP. (Tr. 251-252;
Ex. A-2.) This mathod provides a formmla to determine the Poten-
‘tial stocking Level (PSL), which is "tha level of use that could
‘~-haacnmvdmammgmmmit.atuuchﬁmmuzaﬂmﬁg-

of AM’s you wextld have to use to reach the deaired utilization.

. Techmical Reference 4400~7 discusses tha use of potential
stocking level. The potential stocking level is the level of
use that could be achieved if utilization were completaly wni-
form, and is useful when assessing the benefits of improved
distribution. (Ex. A~8 p.55.) In this casa, the manacgment
acticns in the decision were designed to achieve more undform
utilization and protect riparian areas. (Tr. 148-149.) The

P.@7

§/ The Bureau set out its stocking level calculations in its response
to the wild horse decrision appeals which were filed with the Board, but did
not explain those computzations. See Ex. A-8. _
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HIM did not assume perfectly uniform utilization, and it did not
mmmmrmrmtitdetennimdﬂnmwmam-

In axder to determine the utilization caused by tha actwal \f'v}-j/\)

m,hﬂmﬁauﬁﬁﬂmsmmm AT s
to detarmine actual utilization for the PSL formila. (Tr. 251 A y,‘\,”—
k. A-z mm lep-?, h- Hp-ss,m“, mm ()J.)\’

to detemmine weighted average utilization, the HIM used "usa ;
pattem mapping” to determine the areas of varicus utilization
classes on the allotment, i.e., no apparent use, slight, light,

noderate, heavy, and severe. (Tr. 130-131; Ex. R-1].) Onca the

BIM calanlated acreaga for each utilization class, it averaged

the mxierate and heavy classes to get the weighted average utili-

zation. (Tr. 131; Ex. A-9 pp. 51-53.) m!didmt'..hnhmﬂn

each pasture, (Tr. 132; Ex. A-8.) After that,
BIM determined what its desired utilization rate would be, which
was the meocdimm utilization rate EIM would allow on the allot-
ment, (Tr. 230.) BIM determined the desired utilization rate
to ba 60%, in accordance with the Nevada State Handbook on Best
Maragement Practices. (Tx, 233-234; Ex. R-21.} This mmber
shows up as 0.6 in the carrying capacity calculation. (Tx. 230-
m.mH.) In the 1988 agreement, the dbujective had been 50%

mmmmmmzw Program Summary
(RPS) both provided utilization dbjectives which consisted of
30% fur stremmbank riparian and 50% for upland habitat. These
documents also stated that the cbjectives could be adjusted by
an “approved activity plan.” (T, 237-238; Ex. A-3 p.1, EX. A~5
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p.9.) mwwmanuanam'wadacuntyplan

_ BIM decided not to use 30% utilization, which was the
demired utilization in the riparian areas, as the desired
utilization for the whole allotment. (Tr. 239-240.) The
reason given was that the riparian areas represent less than
mmg&nallam and tha BIM chose to limit the
utilization on those areas by and
(Tr. 27, 149; Ex. A-7 p. 10)Mm —

Once the BIM had the actual use, weighted average utili-

Use Plan, (Tr. 255.) However, because scma of the livestock

P.B9
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up the totals for each pastre, the BRIM determined the carrying
capacity for wild harses on the allotment to ba 8,568 AUMS.
(Tr. 244; Ex. A6 p, 39.) # * =,

BIM estimated the total caxrying capacity for livestock on
the allotment to be 9,913 AIMS. (Tr. 245.) * * #,

carrying capacity to be 18,481 AOMS. (Tr. 244; EX. A6 p.39.)
However, the carrying capacity in the Multiple Use Decision was
12,682 AMS. (Ex. A~7 p.7.) BHIM arrived at this lower figure
bacance it did not allocate all of the AIMS available to live-
stock. (Tr. 244-248.) Beczuse the allotment was undsy a rest—

available for two each . (Tr. 246.) However, the
active preference was anly 4,114 AIMS. (EX. A=7 p. 77 Tr. 246.)
HIN again could the additional ADMS, but decided

not to do so for three reascns: l)mt-mmmvesﬁut
riparian areas were not being met, 2) there were too many wild
horses, and 3) the BIM wanted to make sure that the herding sys-
tem vhich was proposed to improve distribution would actually
work. ('1‘:.247) m.mmmmmmﬁm«w

determined that BIM had accurately ascertained tha actual use of the allot-
mant by livestock from the livestock actuml use reports and the use by wild
mmmdhmmmmmmmmm
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that
bacause the pericd between the emxi of Octcber and February 28 was the dor-
mant season for plants and the Nevada State Handbook on Best
Practices allowed 60-percent utilization during the dormant season, EIM
reascnably set 60 percent as the desired allotment utilization level.
(Decision at 9-10.) After having approved BIM‘s calculations for each
of the components of the potantial stoecking level equation, i.e., actual
uss,aunnlmzilizatim am desired utilization, Judge Child upheld tha
capacity. Healso&uﬂmwldmis:mtomm

il

Y
othemised:uedhiudiscmtmincalanatm;themnyimmtyfnr
the allotwent, and had not violated any of the grazing regulations in
43 C.F.R. Part 4100, Id. Accordimyly, he affirmed the Area Manager’s

arzymga:pu:itymnnimum

Juige Child also ratified BIN’s allocation of the available AM’s
uumuvummam He recognized that, despite BIM’s acknowl-
edgment: that, pursuant to the 1982 land use plan, thecany:lmmty
should be apportioned on the ratio of the wild horses and livestock set
u:tmﬁm:plan the Area Manager had used the reduced livestock mmbers
mﬂmmmmmmtmmmm
horses to livestock ratios. (Decision at 11.) However, given that
mmber of wild harse on the allotment had increased since the land use
had been impiemented and the livestock mumbars had decreased, Judge
found that it was not urressonable to decrease wild horse mmbers
without decreasing the livestock. Id. He notad that the State’s altarma-
tive suygestions regarding hew the available ADM’s could have been dis- ‘
pensed did not undermina the reasonableness of the methxxd selected by BIM.
He affirmed the Multiple Use Decision. 8/

(1] On appeal to this Board, the State argues, as an initial matter,
that the Multiple Use Decision was fatally flawed because it amitted an

ELR

2

B

Jlﬂgedu.ldspcifmauy jectad the State’s conterntion that not all
ammmmmmmmmmtp]mmm
developed, noting that the habitat wenagement plan had explicitly recog-
ﬂutmmtimdﬂmamjmdqu&dmmmﬂﬁmmg
ba:.rqmilable.

E
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ing coal & Coke Co,, 112 IBIA 365, 368 (1990);
Mlﬁm”&m(lﬂ‘-ﬂ Roger K. Ocxden, 77 IEIA 4, 7, 90 I.D. 481,
(1983). Parties who are affected by a BIM decision deserve a reasoned
factual explanation of the raticnale for the decision and must be given
a basis for understanding it and accepting it or, altarnatively, appealing
&ﬂdlmmrqit w.,mmm,mmso),m

Min. mmm@mmmwsmmmmwm-
rying capacity calenlations for the allaotment. 9/ However, the appeal doc-
mﬂnstahaﬂladwiﬁ:mﬂg\emﬂdclmiymltbanﬂnMM
sufficiently cognizant of the basis for the decision to appeal and present
a rebuttal of BIM’s methodology. Thus, 1tisubvmmﬁnmuthat

mmmm

(1990) . Amquly, mmjed:the&lztn‘s arqument. that the
s decision mst be reversed

By enTouinkime. mmmmind\ﬂnthemyimmpm-

The State disputes Judge Child’s conclusion that the Area Mana-
ger’s decision was rational and consistent with law. According to the
Stats, the peoof that BN carrying owacity detereiraticn is isplavsilie

mmhmmwml'smwtimdthnlﬂuzaﬁmm ,
determination derived from the utilization equation and substitution of a
lower maber, which justifiss BIM‘’s conclusion that grazing will not cause

9/ TDuring the hearing, BIM signified its intent to include carrying
capacity caleulations in future allotment resvaluation decisions. See
Tr. 341-342. We applaud this action.
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resource damage. The State finds BIM’s mathematical calculations

to law and umreasonable. Itdisagmwimaudgamudsamrwalofthe
methodology adopted by BIM, cantending that when BIM improperly averaged

riparian utilization with mpland utilization it diluted the sericus over-
use of riparian vegetation and erred by failing to use streambank riparian
adijectives as the desired utilization figure.

mmmummmmmozuMmm

SVETEOE
dmsmlmlofmmtmndbemmdit pattems were
uniform, when it is undisputed that utilization of the allotment is unewen
and concantrated in riparian areas. '

We are urged to find that Judge Child also incorrectly endorsed
BIM’s use of 60 percent as the desired utilization level when BIM‘s
own mamal dictates that the 30-percent utilization level for the key
streambank riparian manegement area controls the overall detemminaticn
of the allotment’s carrying capacity. The State rejects BIM’s
mmmsmw&mmmujmﬁﬂmum

devalcped
stahmmJaﬂydnectshaBlH'amhmmlimhmdmgasth
means to achieve the desired riparian abjectives, stating that the herding
autlined in the 1988 allotment agreement had proven to be ineffective in
controlling excessive riparian utilization. The Stata maintaine that BIM
has no authority to ignore land use plan cbjectives for riparian areas just
because they cover only a small percentage of the allotment, ard that BIM’s
omismion of riparian abjectives when daing the carrying capacity calcula-
tions was arbitrary.

The State further alleges that Judge child erred in affiming the
Area Manager’s decision because the authorized livestock use will exoeed
the allotment’s mﬁmmmmm Tt hases

that wild horse mmbers will remain

rized livestock use not exceed the livestock carrying capacity.

Finally, the State contends that Juxige Child erred as a matter of
lew by finding that BIM had the discretion to amend the land use plan’s
. apportiomment of grazing reductions between wild horses and livestnck,
Giﬂ!ﬂﬂnlalﬂmp]mmd-imdhecﬁ:qﬁmtumaﬂwﬂd
hmetneheadjmhdnmﬁmhlyhudmfmavaﬂabﬂitm
State sulmits that BIM’s allocation of adjustments was not mroportional
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bacause, although BIM significantly reduced wild borse mmbers, livestock
AR’s remined unchanged. The State maintains that BIM does not have the
discretion to unilaterally wodify a land use plan and argues that Judge
c:ild'sdeniximmntﬁmfmhm.

In its Answer, BIM insists that Judge Child’s determination that
its carrying capacity determination was reasonable and complied with the

AM’s assicned to wild horses. It states that the Area Manager’s deci-
sion to not allocats the full calculated carrying capacity to livestock
fell within his discretion and reflected his desire to protect and irprove
the farage rescurces. The Bureau asserts that tha State’s insistence on
waking the determination by strict application of mathematical formlae
would increase livestock mmbers and fails to consider the daference tra-

requires use of a specific equaticn ar the result produced by any single
formula, and that the monitoring plan made a part of the 1987 AMP specif-
mrmmmmammmmmmmit

rigorous steps to improve and assure a mxe even , thus render-
ing any stoecking level equation which assumes immrtable distribution pat-
temmns applicable. The Buremu disputes the State’s that

the only way to meet riparian objectives is by redicing livestock mumbers,
restating its conclusion that the rigorous herding and fencing
iwcnﬂnpmttaaswm«mmetmtwmobjuiwmlhe

met on xriparian areas.

Tha Bureau also contends that the State has not shown that it erred
when it used the 60-percent desired utilization level, rather than the
30-parcent figure appropriate for riparian areas, especially when taken
m&mammmistyﬂnMMWM‘
uunmmmizmdm&jmv- It asserts that the lower percent
mmmmmmmmmmnmw
mxtsdnnatraﬂerﬁnm figure inapgpwopriate because those doc-
wents specified that the utilization level could be adjusted in an approved
activity plan and could be exceaded under intensive management, such as
that called for in the allotment. The Buresu explains that the primary
reason for the increased desired utilizaticn level was the establishment of
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under the Nevada State Handbook of Best Practices and properly
accounted for year round wild horse use. The Bureau further submits that
mmlywmmm for removal of

manarement.
level until gathers are campletad, the livestock mmbers fall well within
mmmmssnmliwm@mxtymme4.u4m
livestock carryirny capacity. mmmmmu,msm'swqml
of totally barming livestock use any time wild horse numbers surpass the
appropriate management level would unmjustly punish permittees for situa-
tions beyand their control, and is not required by the regulations.

' Finally, BIM states that the Area Manager properly allocated forage
batieen livestook ard wild horses. Acknowledging that the Area Manager’s
decision reduced wild horse mmbers but did not lower livestock rumbers,
BIM conbands that this decisjon must be considered in the context of the
histary of the allotment. Wild harse mwbers had dramatically increased
mmwmm,mmmwmmw and

[21 Hxﬂzrosped:tngnzin;dutnutsmwhliclmﬁs,mmch
the Taylor Grazing Act, as gmended, 43 U.S.C. § 315a (1994), authorizes
the Secretary to "make such rules and regulations® and to "do any ard all
uﬁmmyw***mmmmdmmm
napely, to regulate thair ccoupancy and use, to preserve the land ard its
mmmwmm. [ard] to provida for the
oxderly use, improvement, and develcpment of the range." Title IV of the -
mwmmmmams.mmmmwm
Act, reiterates the Federal commitment to protecting and improving Federal
rangelonds. See 43 U.S.C. §§ 1751-1751 (1994): see also Public Rangalards
Twprovement Act of 1978, 43 U.S.C. §§ 1901-1908 (1994).

tion of the Taylor Grazing Act, as amended, 43 U.S.C.

Tuplementa
§§ 315, 315a-315r (1994), is cammitted to the discretion of the Secre-
tary of the Interior, timough his duly authorized representatives in BIM.
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Hest ittees v. HIM, 142 IBIA 224, 235 (1998):
131 THaA 146, 151 (1994) Yardley v. BIM, 123 IELA 80, 89 (1992), and cases

cited therein, The BIM erjoys hroad discretion in how ta
amatﬂadj oys determining mar-—
123 IRIA at 90. Under 43 C. 128 u'“aé)% qrazing
. 43 C.F.R. § 4.478(b), BIM’S of
privileges will not be set aside an appeal if it is reasonable ard substan-
tially camplies with Departmental grazing regulations fowxd at 43 C.F.R.
Part 4100. By adopting this standard, the Department has considerably
narrowed the scope of review of BIM grazing decisions by an adwinistrative
law judge and by this Board, authorizing reversal of such a decision as
arhitrary, capricious, or inequitable only if it is not suppartable on any
ratiomal basis. wm_mmmmmatns:m
m_;__mg,namua. An appellant seeking relief from

) The State has not demonstrated that BIM’s carrying deter-
mination wvas urmeascnable or vinlated Departmental mn:pam regltyﬂatjmg,
stocking

ETomians s Stk rioacs of T ey Timeian B, o g
tialsmddnglmelmﬂmmlmlafmﬂnccmldbeadﬁm,
assuming unifiorm utilization pattemns, and is most useful when

tha banefits of improved distribution ami changes in livestock mmbers.
mma—e,atss. mmm,mmmehgmmuve-

waightad average utilization factor. The Buresu’s selection of a potential
mdmlcwlqmtzmrﬂlwuwiwinmsdimumtyam:ity
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Wa similarly find that HIM did not aluse its discretion when it
adopted 60 percent as the deasired average utilization for the allotment,
as a whale, 'mestatecun_'ectlymtasthatpmvimplamﬁnqdnum:ts

'Wemjgctﬂnst.:aba'sarg:mtﬁnt, accepting the validity of
EIM’s carrying capacity calculation, the Area Manager’s decision viclates
43 C.F.R. § 4130.6~1(a) because total wild horse and livestock use an the
allotment will exceed the combined carrying capacity. Although 43 C.F.R.
§ 4130.6-1(a) muntamizﬁlimﬂmmum
carrying capacity, it does not address excessive use by wild horses. The
ummmmmmwsmmmm
the livestock carrying capacity and therefore fully complies with the

:

_[3] Fimally, the Stats claims that BIM’s apportiorment of the
AlM’s between livestock and wild bhorses, which reduced wild
horse mmbers but allowed livestock rambers to remin the same, ignored
the 1982 land use plan’s directive that livestock and wild horse use be

adjustad proparticnately based on forage availability. The Area Manager
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interpreted this general gquideline as directing that available forage be
apportioned based on the ratio of livestock and wild horses in the land
use plan, which was modified to reflect the dramatic decrease in livestock
mmbers when the largest grazing permit in the allotment was cancelled in
Novembor 1982. A comparison of the livestock ratio existing in 1982 when

the Ares Manager, the existence of an alternative, supporiable method far
mﬁmﬁngthnmﬂ.ahlemnq-dnumtmﬂntn:ejmﬁmntm's
295 (19921. mmsmmmmmmtmmms

is umreasemable, we fird no error in the allocation of
tha allotwent carrying capacity.

The State’s appeal rests on its belief that the only way t0 meet
riparian cbjectives on the allotment is to reduce livestook usaga. The
Area Mamager determined that the same abjectives could be met through
improved livestock distribution and concrrent reduction of the wild harse
population. The Department iz entitled to rely on the reasoned amalyzis
of its experts in matters within the realm of their expertise, amd a party
challenging BEIM’s evaluation mist do more than simply offer a contrary
cpinion. See West Cow Creek Perpittess v. HIM, 142 IHIA at 238, and cases

means for achieving riparian dbjectives on the allotment. Theretore, we
ﬂxﬂmminﬁn.mmmafsmhmofﬂnaum:mr

m,mmmwmmmmum
wwmwwﬁam. F.R, § 4.1, Judge Child’s

Deputy Chief Administrative Judge
145 1RTA 253

B9-B2-1998 B9: B5AM 7026875798




