
IN REPLY REFER TO: 

United States Department of the Interior ,, ~ -re t "~ r ~r OFFICE OF HEARINGS AND APPEALS 
Interior Board of Land Appeals 

4015 Wilson Boulevard 
Arlington, Virginia 22203 

CCMUSSION FOR '!HE PRESERVATION 
OF WIID HORSF.5 ET AL. 

IBLA 94-115, 94-116, 94-120 Decided Mnch 31, 1997 

~ fran the Decisioo of the District Manager, Elko District 
Office, Bureau of Land Managarent, to iuplaiellt the Spruce-Pequop Area 
Gather Plan and -associated Envircnieltal Assessnmt ]3IM/EK/PL-93/037 and 
Petitioos to Stay future gathers. 

AWea}.s dismissed; Petitioos denied. 

1. Environnental Quality: Enviramental Statarents­
National Environnental Policy Act of 1969--Generally: 
Rules of Practice: Appeals: Jurisdictioo 

'!he Board ckJes not have jurisdictiai to consider 
a:weaI-s of decisiais a~g or anending a resource 
managarent plan and cannot aa;iuire jurisdictioo until 
actioo to iuplaiellt the plan is taken. 

2. AJ.:l)eals: Generally-Rules of Practice: ~s: 
standing to 1gleal 

In order to establish standing to appeal under 
43 C.F.R. § 4.410, an arganizatioo nust show that 
it is a party to the case and that it has a legally 
cognizable interest that has been adversely affected 
by the decisioo appealed. ~ an awellant has not 
participated before BIM during its .consideratioo of the 
decisiai oo appeal, it is not a party to the case, and 
the appeal prcperly is dismisR8d. 

APPEARAN:ES: catherine Barccmb, Executive Director, Ccmnissioo far the 
Preservatiai of Wild Horses, far Appellant; Dawn Y. Lawin, Director, Wild 
Horses organized Assistance, far AR_lellant; Allen T. Rlltberg, Senior 
scientist, Humane SOciety of the united States, far Appellant; Rodney 
Harris, District Manager, Elko District Office, far the Bureau of Land 
Managarent. 

OPINIOO BY AI:MINISIRATIVE JUOOE PRICE 

'lbe Cannissiai far the Preservatioo of Wild Horses (CPWH), Wild Horses 
organized Assistance (WOOA) and the Humane SOciety of the united states 
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(HSUS) appeal 1/ the October 14, 1993, Decision of the District Manager, 
Elko District Office, :sureau of Land Managarent (BIM), to conduct a wild 
horse gather fran the Spruce-Pequop Herd Area and to rarcve all wild horses 
in checkerooard public-private land pattern areas, based on the Spruce­
Pequop Area Wild Horse Gather Plan (Gather Plan) and associated Preliminary 
Environnental Assessnent BIM/EK/PL-93/037 (Plan EA), which lNere prepared 
to inplarent an anendnent to the wells Resource Managarent Plan (RMP) 
in accordance with the Wild ~Roaming Horses and Burros 1'lct. (the lict.), 
as arrended, 16 u.s.c. §§ 1331-1340 (1994) and ilrq;>larenting regulations in 
43 C.F.R. Part 4700. A{:ptllants also awecu '2,/ the District .Manager's 
detennination that the October 14 Decisial \Olld be placed in full force 
and effect, and have requested a stay of the Decision with respect to 
future rem:,vals. 'Ihe Board has, h~, allowed the Decision to ranain 
in effect. 

'Ihe CPWH's and WOOA's Notices of~ on page 1 stated that their 
"administrative protest to the wells Resource Managarent Plan Wild Horse 
Anendnent and Decision Rec:ard was denied based upon the 1983 IBLA Decision. 
[Citation not provided.]" 'Ihe CPWH and WOOA also recited that they respec­
tively have "an established resp.:,nsibility by law and affected interest 
status concerning the managarent of wild horses within the wells Resource 
Area." Id. 'Ihe HSUS' Notice of Appeal on page 1 states that it has 
"developed a longstanding history of camenting on the treatnent and 
managarent of wild horses by [BIM], " which, COJ.pled with a recent pilot 
project, constitutes a "firmly established interest in the managarent of 
wild horses within the wells Resource Area." Id. All three Appellants 
assert the follCM.i.ng: 

.Managarent actions taken and to be taken by this Final Decision, 
Interim Spruce Allotment Management Plan and Strategic Plan for 
management of Wild Horses and Burros on Public Lands will cause 
irreversible adverse ~ to the Pequop Wild Horse Herd. Pur­
suant to our coocerns [we] IIUlSt appeal the inplarentation of this 
arrendllent through this Final Decisicn. 

Id. ---(Drplasis .added. i - - -

Briefly, the antecedents of the octaber 14, 1993, Decision are as 
follavs. 'Ihe Decision adopts a specific activity to implarent the RMP 
and its underlying Environnental Inpact Statalent (EIS) (INI' DEIS 83-30), 

1/ Appellants filed virtually identical Notices of Appeal which set 
forth their Statatents of Reasons. 'Ihe CPWH's appeal, dated Nov. 12, 1993, 
was docketed as IBLA 94-115; WOOA's appeal, dated Nov. 12, 1993, was 
docketed as IBLA 94-116; and HSUS' appeal, dated Nov. 15, 1993, was 
docketed as IBLA 94-120. 'Ihe three aweais are hereby consolidated. 
'2,/ unless othawi.se noted, all citations to Appellants' Notices of 
Appeals specifically refer to the dccunent filed by CPWH. Because the 
three Notices are virtually identical, the minor differences in text 
should not affect the accuracy of our citations. 
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which v.ere approved as final by Record of Decisial (ROD) dated July 16, 
1985. 'Ihe anendment to the RMP was proposed "to establish wild horse .HMAs 
[herd managenent areas], solve the prcblans with checkerboard land pattern 
ccnflicts, identify habitat requ.iraients and managenent practices, estab­
lish initial herd size, develop factors for adjustnents in herd size, 
identify CCX1Straints on other resoorces, and canbine herd areas for the 
purpose of iIIp:'oving management of wild horses." Draft Wild Horse Anend­
nent and Envi.rormental .Assessment dated June 1, 1992. 'Ihe Draft Wild Horse 
Anendnent to the RMP (Amendment) and its supporting Envi.rormental Assess­
nent (Amendment EA) (jointly referred to as Anendment/Anenc:ment EA) were 
transmitted to a variety of public and private agencies and individuals for 
revia-r and CXJitcent. 'Ihe record shews CPWH and WHOA were provided copies. 
'Ihe Anendnent/Anendment EA was issued as prq;lOSed on october 2, 1992 (BIM­
EK-PI'-93-001-1610). AccQrding to the record, _ all ~ Appellants were 
sent copies of the proposed Allendment/Allendment EA. In due course, the 
Approved Allendment, supporting Allendment EA, Finding of No Significant 
Impact, and ROD v.ere signed by the State Director on August 2, 1993. 

By letter dated August 2, 1993, the District Manager also tran­
smitted for public revia-r and written cctlllb1t within 30 days of the date 
thereof a draft Gather Plan and supporting Plan EA to implenent the 
Arrendment/Allendment EA. In additial, the letter ccnstituted BI.M's Notice 
of Intent to Gather Wild Horses fran Public Land "no sooner than 2 8 days 
fran the date of [the] letter." JI 'Ihe record indicates all three Appel­
lants were sent copies, rut they did not sul:mit written cc::rments. Indeed, 
no came.ats v.ere received fran any persoo or organization and the draft 
Gather Plan and Preliminary Plan EA v.ere acxpted as final. 

on octooer 14, 1993, the District Manager issued notice that the 
Spruce-Pequop Gather Plan \\Olld be placed in full force and effect (FF&E). 
In addition, the FF&E noted the lack of CCIIIIEilts on the draft Gather Plan 
and Plan. 'Ihe record shGlS Appellant WHOA received the FF&E by certified 
mail; the record strongly suggests that a copy also was sent to Appellant 
CPWH by certified mail. Accarding to the case chrooology, other interested 
persons and groups v.ere sent copies of the FF&E by regular mail. 'Ihe rec­
ord includes a mailing list that is attached to the October 14 FF&E, and 
HSUS is on that list. 

'Ihe steps in the process by which RMP's are developed and finalized, 
including the requ.iraients governing r;.ublic participation and revia-r, are 
set forth in 43 C.F .R. Part 1600. Meaningful public participation is man­
dated by the National Envi.rormental Policy Act of 1969, 42 u.s.c. § 4321 

JI Although the Notice arguably suggests the gather \\Ollld be conducted 
before the end of the 30-day cament pericxl, fran the record it appears 
that the first gather, fran the Toano Herd Area, did not occur until 
Oct. 18, 1993, and the first of the Pequop horses v.ere captured on Oct. 22, 
1993. &f Oct. 26, 1993, the gather in the Spruce-Pequop was CCIIpleted. 
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(1994), .i.mplarented by Departnen.tal regulation at 43 C.F.R. § 1610.2. Pub­
lic involvarent in the develq:nent of RMP's and anendrrents and revisions 
thereto is specifically required at the outset of the planning prcx::ess in 
identifying planning issues, 43 C.F.R. § 1610.4-1; during revie.w of the 
proposed planning criteria, 43 C.F.R. § 1610.4-2; u:p:,n publication of the 
draft RMP and draft EIS, 43 C.F.R. § 1610.4-7; and u:p:,n publication of 
the proposed RMP and final EIS, which triggers the O}?EX)rtunity for protest, 
43 C.F .R. ~ 1610.4-8 and 1610.5-l(b). In the case of RMP anendrrents, 
the provisions of 43 C.F.R. § 1610.5-5 require canpliance with 43 C.F.R. 
§ 1610.2; and in the case of revisions, 43 C.F.R. § 1610.5-6 likewise 
requires canpliance with 43 C.F.R. § 1610.2. 

'Ihe applicable regulatioo provides that "[a]ny person who participated 
in the planning process and has an interest which is or may be adversely 
affected by the approval or anendrrent of an [RMP] may protest such approval 
or arrendrrent. A protest may raise only those issues which ¼ere sutmitted 
for the record during the planning process." 43 C.F.R. § 1610.5-2. That 
protest must be filed with the State Director within 30 days of publication 
of notice of receipt of a final EIS in the Federal Register by the U.S. 
Environnental Protection Agency, as required by 43 C.F.R. § 1610.5-l(b). 
The public has a right to revie.w and cament on any significant change 
that occurs as a result of a protest. 43 C.F.R. § 1610.5-l(b). Finally, 
after an RMP is approved or anended, "[a]ny person adversely affected by 
a specific action being proposed to .i.mplarent sare p:>rtion of a[n RMP] or 
arrendrcent may appeal such action pursuant to 43 C.F.R. § 4.400 at the tilre 
the action is proposed for .i.mplarentation." 43 C.F.R. § 1610.5-3(b). 

[ 1] 'nlus, as ~ have observed in prior decisions, the Board does not 
have jurisdiction to consider appeals of decisions approving or arrending 
a resource managarent plan and cannot acquire jurisdiction until action 
to .i.mplarent the plan is taken. Deschutes River Landc:Mners Ccmnittee, 
136 IBLA 105, 107 n.3 (1996), and cases cited therein. rt follavs that 
the only action new before the Board is the Plan EA and Gather Plan for 
the Spruce-Pequop HMA, since Appellants could only protest the decision to 
approve the RMI? or Wild Horse Anen.dnent/Anendment EA ro -the----Sta:te~Director. 
Appellants' Notices of Appeal ackncwledge as much, as dan:,nstrated by the 
excerpts quoted above on page 2. For that reason, Appellants' many argu­
rren.ts regarding the RMP, the Wild Horse .Airendrrent/.Airendrrent EA, and other 
planning decisions and docurrelts must be dismissed, and~ turn to consid­
eration of the Appeals as they relate to the specific action of gathering 
wild horses in the Spruce-Pequ~ HMA. 

Appellants attack BIM's stat:aten.t that no caments on the Plan EA and 
Gather Plan ¼ere received, the absence of which alla,a:l the adoption of the 
Plan EA and Gather Plan as drafted. 'Ibey refer to a rreeting on or atx::>ut 
August 31, 1993, arrong CPWH, WHOA, the Associate State Director and other 
BIM representatives, at which Appellants contend they verbally camented 
upon and made reccnnendations regarding the Plan EA ( styled by Appellants 
as the "draft" EA) and Gather Plan. 'Ihe HSUS did not attend the rreeting, 
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but na.,, asserts that CPWH and WIDA "net on their CX,tJl'l behalf and on behalf 
of the HSUS." !/ (HSUS Notice of ~ at 2. ) 

A{ptllants CPWH and WIDA argue that their issues and .1:a:a1ue1da­
tions •~ not recognized in the final enviramental assessnent and 
gather plan." (Notice of Appeal at 1.) Appellants thus argue that the 
August 31 neeting shool.d be accepted as the written cumeut called far 
in the District Manager's covering letter of August 2, 1993. '!hey further 
CO'll>lain that they W3re given no <::g_:>ortunity to review- and cument upon 
the final Gather Plan and Plan FA before the Plan was inplatented. HON­
ever, the record plainly sha,.,'S that Appellants failed to avail thansel ves 
of the ogxxtunity to cument on the draft Gather Plan and Plan FA within 
the tine specified. 

[2] in order to establish -standing to appeal under 43 -t -:F.R. § 4.410, 
it is essential that an organization sha.,, that it is a party to a case 
and that a legally cognizable interest has been adversely affected by the 
appealed decision. Glenn Grenke v. BIM, 122 IBIA 123 ( 1992). As a gen­
eral matter, where an aweJ.1.ant has not participated before BIM during 
its coosideration of the decision on appeal, it is not a party to the 
case, and the appeal is properly dismissed. National Wildlife Federation, 
126 IBLA 48, 52 (1993); 'Ihe Wilderness Society, 110 IBLA 67, 72 (1989). 

~ necessarily reject Appellants' assertion that the discussion at 
the August 31 neeting was intended to coostitute the fo.nnal written cument 
invited by the District Manager's August 2, 1993, letter. Apart fran the 
fact that the transmittal letter specifically required written cuments, 
BIM ccntends the purµ:ise of the neeting was quite different. According to 
BIM, the parties net to discuss utilization of key forage species by wild 
horses in cx:mbined winter use areas prior to livestock turnout and the fact 

!/ Although this caitention is irrelevant in light of our disposition, v.e 
note that an unsupported assertien that HSUS was represented by CPWH and 
WIDA is not sufficient to cx:nfer the status of party. It llUlSt be sha,.Jl'l 
that the other Appellants in fact W3re authorized to represent HSUS. It is 
significant that neither CPWH nor WIDA asserts that it represented HSUS at 
the neeting, and evidence or a writing showing the nature and extent of 
CPWH'S and/or WIDA's alleged ·autharity to represent HSUS has not been 
proffered. 1-tlreover, BIM caitends that at the neeting Appellants never 
even advised that CPWlI and WIDA represented HSUS. An appeal will be 
dismissed 'wtlen the purported representatives cb not neet the criteria set 
forth in 43 C.F.R. § l.3(b) allowing practice before the Departllent en its 
behalf. As Appellants have not shcwl that CPWH or WIDA are admitted to 
practice under a prior Departllental regulatien; are nenbers of the bar in 
gcxxi standing; or are nenbers, officers or full-tine enployees of HSUS, 
they are not pennitted to practice before the Departnent en behalf of HSUS 
in this matter. 43 C.F.R. § l.3(b). see Audubon Society of Portland, 
128 IBLA 370, 373 (1994). 
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that the first round of gathers to attain initial herd size \'Olld be based 
on the AnEndnent, whereas the appropriate managercent level for wild horses 
and any subsequent gathers \'Olld be based upon Imlltiple use decisions and 
allotnEnt evaluation. (BIM Respcnse at 2; see also Meeting Notes, Supple­
n:ental Information section of ~ File. ) 'Ihe BIM asserts that the 
issues raised by Appellants ~e explained or addressed at the meeting to 
Appellants' apparent satisfaction. ( BIM Response at 2. ) 1-breover, accord­
ing to the file notes, at the meeting BIM i;x,intedly inquired whether Appel­
lants intended to sutmit written caments, and Appellants replied that they 
v.OUJ.d not. Meeting Notes, supplatental Information section of ~ File. 
In the absence of any evidence to the contrary, v.e accept BIM's character­
ization of the neeting, and v.e reject Appellants' attempt to characterize 
the neeting as a legitimate substitute for the formal written cament 
requested by the August 2, 1993, transmittal letter. 

Appellants have presented mmerous questions, allegations and 
argurrents regarding the Interim Spruce AllotnEnt Managem:nt Plan and 
the manner in which it was developed and executed, the status of an 
unidentified tetpJrary livestock license and the Strategic Plan for 
ManagaIEnt of Wild Horses and Burros on Public Lands. It is apparent 
fran Appellants' detailed Statatent of Reasons for appeal that they in fact 
are atte:npting to appeal actions over which the Board lacks jurisdiction, 
actions regarding which the tine to protest has long since expired, actions 
which may be subject to pending protests, or matters as to which they lack 
standing to appeal. Since, ha\1ever, Appellants did not sutmit written 
caments within the tine provided, they did not participate in the decision 
supporting the specific implenentaticn activity that is the subject of the 
october 14, 1993, Decision. 'Ihey thus are not parties to the case, and 
therefore they lack standing to appeal the adoption and implaIEntation of 
the Plan EA and Gather Plan as proposed. In light of our disposition of 
this matter, the Petitions for a Stay are denied. 

'Therefore, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior, 43 c .F .R. § 4 .1, the Appeals are 
dismissed and Appellants' Petitions for a Stay are denied. 

I concur: 

Jarres L. Burski 
r Administrative Judge 

l_.; - 1··. ~- . • 
/} ~ 

.,,,✓-- - ( • 

__ , ___ /' ,,.. ~ 1/Zi (!_,J_ 

T. Bi:-Tct' Price 
Administrative Judge 
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UNITED ST ATES 
DEPART ME NT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

JUL 22 1997 

NV-010-94-06 

Appeal from decision issued 

January 12 , 19 94 

by the District Manager, 
Von and Marian Sorensen 

Appellant(s) Elko District 
:in reference to the Spruce Interim Allotment 
Management Plan 

NOTICE OF HEARING 

An appeal from the above-captioned decision has been filed by the party or parties designated herein as appellant(s). 
The appellant(s) and other persons who may be adversely affected by a decision on the appeal are notified as follows: 

1. Hearing - Time and Place: A hearing on the appeal will be held Wednesday, September 24, , 1997 , 
commencing at 1: 00 p .m. liK at the following place and address: Federal Building, Federal Court 

300 Booth Street, Room# 4046, Reno, NV 89509 

2. Legal authority and jurisdiction . The hearing will 
be held pursuant to the authority of Section 9 of the 
Taylor Grazing Act (43 U.S.C. 315h) and Part 4, Title 
43 Code of Federal Regulations, and in accordance with 
provisions of the Administrative Procedure Act (5 
U.S.C. 551-559 (Supp. V, 1965-1969)). 

3. Appearances. Any party to the proceeding may 
appear in person on his own behalf or may be repre­
sented by attorney. The Bureau of Land Management 
will be represented by an attorney of the Office of the 
Solicitor, United States Department of the Interior. 

4. Intervention. In addition to the appellant(s), any 
other person who may be adversely affected by a 
decision on the appeal may, upon request to the Admin­
istrative Law Judge and upon proper showing of interest, 
be recognized as an intervenor and admitted as a party 
to the proceedings, 

5. Natur e of hearing. The hearing will be conducted by 
a duly appointed Administrative Law Judge for the pur-

pose of receiving oral testimony under oath or affirmation 
and documentary evidence material to the issues raised 
by the appeal. All parties to the proceeding, including 
intervenors, shall have the right of presenting evidence 
and of cross-examing adverse witnesses. 

6. Transcript of proceedings. A verbatim stenographic 
record of the hearing will be made. A copy of the tran­
script may be purchased. 

7, Fees of attorneys and witnesses. Each party must 
pay the fees of its attorneys and the attendance fees 
and other allowances payable to any person who, at the 
party's request, appears as a witness at the hearing or 
whose deposition is taken. 

8. Decision . A written decision, based upon the record 
adduced at the hearing, will be rendered upon the issues 
raised by the appeal. If the appellant(s) fail to appear 
at the hearing, the appeal may be summarily dismissed. 

(Signature of Authorized Officer) 
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