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CCMD:SSION FOR THE PRESERVATION OF WILD HORSES, El' AL. 

IBIA 94-163, et al. Decided July 18, 1995 

Appeals fran a Record of Decision of the Acting Area Manager, 
Surprise Resource Area ( SRA) , California, Bureau of Land Management, 
establishing appropriate management levels (AML) for wild horses and 
providing for rem::JVal of excess horses. CA-028-93-03. 

Appeals dismissed in IBIA 94-163 and 94-165; decision affinred. 

1. Rules of Practice: Appeals: Tinely Filing--Rules of 
Practice: Appeals: Dismissal 

The tinely filing of a notice of appeal is jurisdic­
tional and an appeal filed rrore than 30 days after 
receipt of the decision under appeal is properly dis­
missed. When the 30th day falls on a day when the 
office is closed, the appeal period is extended to 
the close of the next day on which the office is open. 

2. Wild Free-Roaming Horses and Burros Act 

A decision detennining the appropriate manage:cent 
level for wild horses based on rconitoring of forage 
condition, range usage, an inventory of wild horse 
numbers, and application of a desired stocking fonrula 
to determine grazing capacity may be affinred where 
the record supports a finding that ran::,val of horses in 
excess of the appropriate manage:cent level is necessary 
to restore the range to a thriving ecological balance. 

APPEARANCES: catherine Barcanb, Executive Director, Ccmni.ssion for 
the Preservation of Wild Horses; Dawn Y. Lappin, Director, Wild Horse 
Organized Assistance; Allen T. Rutberg, Senior Scientist, The Humane 
Society of the United States; and J. Anthony Danna, Area Manager, 
Surprise Resource Area, Bureau of Land Management. 

OPmION BY ADMINISTRATIVE JUDGE GRANT 

In an October 8, 1993, Record of Decision (ROD), the Acting Area 
Manager, Surprise Resource Area ( SRA) , California, Bureau of Land Man­
age:cent (BIM) , established the current appropriate manage:cent levels 
(AML) for the number of wild horses that will be pennitted to graze in 
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all or a p::,rtion of four herd managerent areas (HMA), i.e., Bitner, 
East of Canyon Hare Range of High Rock, Nut M:mntain, and Wall Canyon, 
all within the Black Rock/Massacre wild horse range in Washoe and Humboldt 
Counties, Nevada. The ROD also provided for the mnec:liate gathering and 
rem::wal of excess numbers of wild horses in order to achieve those AML's. 
This action was taken·pursuant to section 3 of the Wild Free-Roaming Horses 
and Burros Act, as amended, 16 u.s.c. § 1333 (1988), in order to restore 
the range to a thriving natural ecological balance and protect it (espe­
cially riparian areas and canyon bottans) fran the deterioration associ­
ated with overpopulation. 

The ROD was based on a June 22, 1993, environmental assessmant (EA) 
(CA-028-93-03), that was prepared to address the environmental consequences 
of the proposed action and alternatives thereto. The ROD also contained. a 
finding that no significant environmental iirpact v.Ol.11.d result fran adoption 
of the proposed action as mxlified. See ROD at 9. The decision was placed 
in full force and effect pursuant to the regulation at 43 CFR 4770.3(c). 
See ROD at 7 . .!/ In conjunction with issuance of the ROD, the Acting Area 
Manager issued an OCtober 8, 1993, letter/decision responding to protests 
of the proposed action set forth in the EA. 

The cannission for the Preservation of Wild Horses ( cannission) , Wild 
Horse organized Assistance (WHOA), and Humane society of the United States 
(HSUS) have each appealed fran the ROD. ll By netDrandum dated Decanber 6, 
1993, BIM requested the Board to dismiss all of the appeals because they 
either were not filed tinely, in accordance with Departmental regulations, 
or are frivolous. The cannission and WHOA have each opposed that notion. 
HSUS has filed no response thereto. 

[ 1] The relevant Departmental regulation provides that a notice of 
appeal fran a BIM decision nust be filed with BIM "within 30 days after the 
date of service [of the decision]." 43 CFR 4.411(a); see 43 CFR 4770.3(a). 
Failure to timely file a notice of appeal requires dismissal of the appeal 
since, in that event, the Board is without jurisdiction to decide the 
appeal. See 43 CFR 4.4ll(c); Ahtna, Inc., 100 IBIA 7 (1987); Ilean Landis, 
49 IBIA 59 (1980). 

According to the record, copies of the OCtober 1993 ROD, along with 
the Acting Area Manager's OCtober 8, 1993, letter/decision, were mailed 
(certified mail, return receipt requested) to the camri.ssion and WHOA, 
since they had sul:mi.tted protests to the proposed action set forth in 

.!/ The record indicates that, bebr.1een oet. 13, and Nov. 5, 1993, BIM 
gathered and raroved wild horses and returned scree of the horses with 
respect to all of the HMA's. This resulted in the renoval of a total 
of 119 wild horses, as of Nov. 26, 1993. 
ll The appeals are dcx::keted as follows: Carmission (IBIA No. 94-163); 
WHOA ·( IBIA No. 94-164); and HSUS ( IBIA No. 94-165) • 
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the EA. Retum receipt cards establish that these copies were received 
by the Ccmnission and WHOA on October 12 and 15, 1993, respectively. 

The 30-day period for the Ccmnission to file a notice of appeal 
expired on Novenber 12, 1993, since November 11 (Veteran's Day) was a 
legal holiday. See 43 CFR 4. 22 ( e) • The fact that the BIM office was 
closed on the holiday (thus extending the filing period to November 12) 
effectively ll'OOts the Ccmnission's contention that the decision was not 
actually received until October 13, 1994. J/ It should be noted, how­
ever, regardless of the fact that the decision was not actually received 
by appellant on October 12, the copy of the October 1993 ROD was mailed 
by BIM to the Ccmnission' s address of record provided on the Ccmnission' s 
July 26, 1993, protest. BIM properly mailed its October 1993 decision to 
that address. Delivery of the decision at that address constituted ser­
vice upon the Ccmnission, and began the running of the appeal period. See 
43 CFR 1810.2(b); Victor M. Onet, Jr., 81 Im.A 144, 146 n.2 (1984); Lloyd 
M. Baldwin, 75 Im.A 251, 253 (1983). Accordingly, the period for the 
filing of an appeal by the Cannission ccmnenced on October 12, 1993. Under 
the circumstances of this appeal ( the November 11 holiday) , the appeal per­
iod expired on Novenber 12, 1993, a Friday. 

The Ccmnission' s notice of appeal was admittedly mailed on 
Novenber 15, 1993, and received by BIM on Novenber 17, 1993. See Affi­
davit of catherine Barcanb, dated Dec. 22, 1993 (attached to letter to 
Board, dated Dec. 27, 1993). Thus, the notice of appeal was not filed 
within the appeal period. We recognize that the regulations also provide 
a 10-day grace period for filing a notice of appeal whereby an appeal will 
be deeued tirrely filed when the notice "is filed not later than 10 days 
after it was required to be filed and it is detennined that the docunent 
was transmitted or probably transmitted to the office in which the filing 
is required before the end of the period in which it was required to be 
filed." 43 CFR 4.40l(a). The Cannission cannot take advantage of this 
regulation since, although its notice of appeal was filed within the 10-day 
grace period, it was not transmitted before the end of the original appeal 
period. See Ilean Landis, supra at 62. Therefore, the Ccmnission' s appeal 
nust be dismissed as untirrely. 

The 30-day period for WHOA to file its notice of appeal fran the 
October 1993 ROD expired on Novanber 14, 1993, a Sunday. Depart:IIental 
regulation 43 CFR 4.22(e) provides that, 

J/ The Ccmnission states that the copy of the October 1993 ROD was not 
received by it "until October 13, 1993" (letter to Board, dated Dec. 27, 
1993, at l). The Ccmnission explains that the decision was received in 
the "State mailrcx:m" in Carson City, Nevada, on October 12, 1993 (a fact 
which is borne out by the return receipt card) , but was not received by 
the Cannission's office in Reno, Nevada, until Oct. 13, 1993. Id. These 
facts are supported by a Dec. 22, 1993, affidavit by the Executive Director 
of the Ccmnission. 
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[I]n carq;:,uting any period of tine prescribed for filing*** 
a document,*** [t]he last day of the period*** is to be 
included, unless it is.a Saturday, Sunday, Federal legal holi-
day, or other nonbusiness day, in which event the period runs 
tmtil the end of the next day which is not a Saturday, Sunday, 
Federal legal holiday, or other nonbusiness day. 

Thus, the 30~y appeal period for WHOA expired on November 15, 1993, a 
M::mda.y. Further, as noted above, 43 CFR 4.40l(a) provides a lO~y grace 
period for filing a notice of appeal. WHOA's notice of appeal was mailed 
on November 15, 1993, within the appeal period, and received by BIM on 
November 17, 1993, within the lO~y grace period. Thus, the appeal nust 
be deerced timely. For this reason, BIM's notion to dismiss WHOA's appeal 
for failure to file tinely a notice of appeal nust be denied. 

Appellant HSUS, on the other hand, was not mailed a copy of the ROD, 
apparently because it had not sul::mi.tted a cament to the EA or othel:wise 
indicated its interest in receiving the ROD. Nonetheless, HSUS acknowl­
edges in its notice of appeal that it received the ROD "on OCtober 13, 
1993" (Notice of Appeal at l). The 30~y appeal period is properly 
deerced to rtm fran the date of actual receipt of the decision appealed 
fran. Animal Protection Institute of Anerica, 124 IBIA 231, 233 (1992). 
Thus, the deadline for filing a notice of appeal was November 12, 1993, 
a Friday. HSUS' notice of appeal was mailed on November 15, 1993, and 
received by BIM on November 17, 1993. Therefore, the notice was neither 
filed with BIM within the 30~y appeal period, nor mailed within that 
period such that HSUS could take advantage of the lO~y grace period. 
Its appeal nust be deerced tmtirrely. Further, it appears fran the rec­
ord that appellant lacks standing to appeal the BIM decision. As a gen­
eral rule, standing to appeal a decision of BIM to the Board requires 
that an appellant be both a party to the case and adversely affected by 
the decision below. 43 CFR 4.410. The lack of any evidence of partici­
pation by appellant HSUS in this case prior to issuance of the BIM deci­
sion indicates it was not a party to the case and, hence, lacked standing 
to appeal. National Wildlife Federation, 126 IBIA 48, 52 (1993); The 
Wilderness Society, 110 IBIA 67, 72 (1989); Edwin H. Marston, 103 IBIA 40 
(1988). Accordingly, BIM's notion to dismiss the HSUS appeal is granted. 

Finally, WHOA has requested the Board to order a hearing, pursuant to 
43 CFR 4.415, to resolve "[n]urrerous factual issues" (Response to M:>tion to 
Dismiss, dated Dec. 27, 1993, at 2). WHOA does not identify these factual 
issues. A hearing will only be ordered where there is a material issue of 
fact that, if proven, v-Xmld alter the disposition of the appeal. See Wocx:is 
Petroleum Co. , 86 IBIA 46, 55 ( 1985) • In the absence of a showing of such 
an issue, WHOA's request for an evidentiary hearing is properly denied. 

In reviewing the record to resolve the procedural challenges set 
forth above, we find it appropriate to address the rcerits of WHOA's appeal 
at this tine. On appeal WHOA asserts that the EA is inadequate in that it 
did not consider the gather of only adoptable animals and restructuring of 
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the affected herds. Appellant contends that the remval of younger horses 
(less than 9 years old) will increase nortality rates and decrease recruit­
nent in the surviving herds. Further, WHOA argues that the ROD is biased 
against wild horses in that it failed to address use of the allotnents by 
livestock and wildlife. Appellant asserts that the failure to include 
livestock actual use data in the EA precluded a detennination of carrying 
capacity for livestock, wildlife, and wild horses along with the allocation 
of that capacity. Additionally, WHOA contends that the wild horse herds 
are jeopardized by the small numbers left after remval of horses. 

An answer to WHOA's appeal has been filed on behalf of mM. It is 
pointed out that the EA discusses herd restructuring and its .inpacts. mM 
asserts that of 80 horses retumed to the range, 21 were less than 5 years 
old and 59 were nore than 4 years old. It is contended. by mM that the 
analysis of AML in the EA was not biased against wild horse use as calcu­
lations were based on the currently reduced livestock use numbers which 
are less than the active preference use. Further, mM notes that carrying 
capacities were analyzed and AML's established using the nost recent rron­
itoring data. With respect to WHOA's challenge to the lack of s.imlltaneous 
adjustmant of livestock and wild horse usage, mM explained that livestock 
grazing on the Surprise Resource Area has a greater iirpa.ct than wild horse 
use and, hence, greater flexibility is necessary in livestock adjustrrent 
where changes are made annually and saretines in midseason. Regarding 
WHOA's challenge to the small number of horses left after remval, mM 
asserts that the HMA's are part of a larger wild horse area where horses 
mix freely in winter range and genetic diversity is insured. Finally, mM 
contends that herd management is not done arbitrarily. Traits which appear 
desirable are sought in horses retumed to the range and the HMA's are not 
durcping grounds for unadaptable horses. 

Upon review of the record, we find the record does not support WHOA's 
challenge on the ground that the gather entailed only younger adoptable 
horses, the reroval of which would threaten the viability of the herd. 
"Structured herd management" is defined in the EA as "[s]electing horses 
for retum to the HMA which are five years old and older and appear cap­
able of propagating offspring which are well adapted to the herd's habitat" 
( EA at 4) • The o::tober 8, 1993, decision of the mM SRA Manager denying 
appellant's protest explained that the HMA's involved in this case are 

four administrative subdivisions of the Black Rock/Massacre 
wild horse range. This area includes rruch of the [ SRA] , the 
northwest part of the Sonana./Gerlach Resource Area, and the 
Sheldon Antelope Refuge. Presently this area has around 
5,000 horses. This is the genetic p::x>l containing these HMAs. 
In the winter of 1992-93 all the horses fran the northwestern 
part of the Black Rock/Massacre area were forced onto the High 

133 IBIA 101 



IBLA 94-163, et al. 

Rock canyon winter range. There appears to be anple opportunity 
for genetic diversity. 

(Decision at 4). Accordingly, we must reject appellant's contention that 
the EA was inadequate for failure to consider the ~ of the restruc­
turing of the herds or of the reduction in mm1bers on herd viability. 

Review of the EA discloses that BIM perfomed a stocking rate analysis 
(Appendix 2) to determine the current AML's for wild horses on the Bitner, 
Nut ~tain, and Wall Canyon HMA' s. The focus was on key riparian areas 
because evaluations have shown that these areas have vegetation and hydro­
logic conditions which are poor and not inproving (EA at 31) • The key 
areas analyzed were riparian areas used only by wild horses. The "desired" 
key managenent area utilization was taken fran the managenent frarcework 
plan (MFP) and the figures for key area utilization cane fran the 1992 
utilization pattern mapping (Appendix 4 to EA) • This infcmnation was 
entered into the "desired stocking level fonnula" in which the ratio of 
actual use to key area utilization was equated to the ratio of the desired 
use to the desired key area utilization (EA at 31). This fonnula was then 
solved to detennine the desired use or maximum appropriate wild horse use 
in animal unit IIOilths (ADM's). The ADM figure was converted to the number 
of horses which the ADM' s would support which in turn was used to derive 
the AML of horses. ii 

[ 2] The Secretary is required by statute to maintain a current inven­
tory of wild horses on the public lands and to make a detennina.tion of 
whether and where an overpopulation exists. 16 u.s.c. § 1333(b) (1) (1988). 
The statute further provides that when the secretary determines, on the 
basis of "all infonnation currently available to him, that an overpopula­
tion exists on a given area of the public lands and that action is neces­
sary to rarove excess animals, he shall imredi.ately rarove excess animals 
fran the range so as to achieve appropriate managenent levels. " 16 u. s. C. 
§ 1333 (b) ( 2) ( 1988) . Thus, the issue generally is whether the record sup­
ports a finding that re:IDVal. of excess horses is necessary to establish a 
thriving natural ecological balance and preserve a rrw.tiple-use relation­
ship in the area. 16 u.s.c. § 1332(f) (1988) (definition of excess ani­
mals) . This Board has recognized that the use of stocking rate fonnulas 
to determine AML may be consistent with IIDilitoring of usage of the public 
lands by wild horses and livestock and of the condition of the range in 
tenns of forage utilization in order to establish a thriving natural eco­
logical balance. See Animal Protection Institute of America, 118 IBIA 20, 

ii The desired level of use in ADM's was divided by the number of ADM's 
consumed by a horse in a year to detennine the maxim.mt desired number of 
wild horses. Min:inun numbers of wild horses were calculated fran the max­
im.Im numbers using the average rate of increase for structured wild horse 
herds, assuming a 4-year cycle of roundups. The AML was then derived by 
averaging the high and the low numbers. See EA at 31. 
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26-27 ( 1991) . We find that the record in this case supports the AML find­
ings made by BIM and appellant has not shown these to be unreasonable. 
Although detez:mination of grazing capacity for both livestock and wild 
horses in a single nw.tiple-use decision has been upheld by the Board, we 
know of no legal requirarent that the AML be set in this manner. Appellant 
has not shown the BIM decision to be unreasonable in a case such as this 
where the deteriorating riparian areas at issue are used only by wild 
horses. 

'lllerefore, pursuant to the authority delegated to the Board of 
Land Appeals by the Secretary of the Interior, 43 CFR 4 .1, the appeals 
of the Ccmnission and HSUS are dismissed and the decision appealed fran 
is affinted. 

I concur: 

M. Frazier 
Administrative J 
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United States Department of the Interior 

OFFICE OF HL\Rl:\"GS A.ND APPEALS 
imenor BoJrd Df LdIH.i t\ppeals 

4015 'w'il,un Boulevard 

.\rlingron, Virsmra 2220.3 

CCM1ISSION FOR THE PRESERVATION OF WILD HORSES, ET AL. 

IBIA 94-163, et al. Decided July 18, 199 5 

Appeals fran a Record of Decision of the Acting Area Manager, 
Surprise Resource Area (SRA), California, Bureau of Land Managarent, 
establishing appropriate managarent levels (AML) for wild horses and 
providing for raroval of excess horses. CA-028-93-03. 

Appeals dismissed in IBIA 94-163 and 94-165; decision affimed. 

1. Rules of Practice: Appeals: Ti.reel y Filing--Rules of 
Practice: Appeals: Dismissal 

The ti.mely filing of a notice of appeal is jurisdic­
tional and an appeal filed nore than 30 days after 
receipt of the decision under appeal is properly dis­
missed. When the 30th day falls on a day when the 
office is closed, the appeal period is extended to 
the close of the next day on which the office is open. 

2. Wild Free-Roaming Horses and Burros Act 

A decision detennining the appropriate managarent 
level for wild horses based on nonitoring of forage 
condition, range usage, an inventory of wild horse 
nt.nnbers, and application of a desired stocking fontn.1la 
to detennine grazing capacity may be affimed where 
the record supports a finding that rercoval of horses in 
excess of the appropriate managarent level is necessary 
to restore the range to a thriving ecological balance. 

APPEARANCES: Catherine Barcanb, Executive Director, Cannission for 
the Preservation of Wild Horses; Dawn Y. Lappin, Director, Wild Horse 
Organized Assistance; Allen T. Rutberg, Senior Scientist, The Humane 
Society of the United States; and J. Anthony Danna, Area Manager, 
Surprise Resource Area, Bureau of Land Managarent. 

OPINION BY ADMINISTRATIVE JUDGE GRANT 

In an October 8, 1993, Record of Decision (ROD), the Acting Area 
Manager, Surprise Resource Area (SRA) , California, Bureau of Land Man­
agarent (BIM), established the current appropriate managarent levels 
(AML) for the number of wild horses that will be pennitted to graze in 
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all or a portion of four herd managarent areas (HMA), i.e., Bitner, 
East of Canyon Hare Range of High Rock, Nut Mountain, and Wall Canyon, 
all within the Black Rock/Massacre wild horse range in Washoe and Humboldt 
Counties, Nevada. The ROD also provided for the i.rrn:ediate gathering and 
raroval of excess numbers of wild horses in order to achieve those AML's. 
This action was taken pursuant to section 3 of the Wild Free-Roaming Horses 
and Burros Act, as an-ended, 16 U.S.C. § 1333 (1988), in order to restore 
the range to a thriving natural ecological balance and protect it (espe­
cially riparian areas and canyon bottans) fran the deterioration associ­
ated with overpopulation. 

The ROD was based on a June 22, 1993, envirormental assessnent (EA) 
(CA-028-93-03), that was prepared to address the envirormental consequences 
of the proposed action and alternatives there co. The ROD also contained a 
finding that no significant envirormental irrpact would result fran adoption 
of the proposed action as rrodified. See ROD at 9. The decision was placed 
in full force and effect pursuant to the regulation at 43 CFR 4770.3(c). 
See ROD at 7. ]/ In conjunction with issuance of the ROD, the Acting Area 
Manager issued an October 8, 1993, letter/decision responding to protests 
of the proposed action set forth in the EA. 

The Cannission for the Preservation of Wild Horses (Cannission), Wild 
Horse Organized Assistance (WHOA), and Humane society of the United States 
(HSUS) have each appealed fran the ROD. '1:,/ By rrercorandum dated December 6, 
1993, BIM requested the Board to dismiss all of the appeals because they 
either were not filed timely, in accordance with Departrcental regulations, 
or are frivolous. The Cannission and WHOA have each opposed that notion. 
HSUS has filed no response thereto. 

[ 1] The relevant Departrcental regulation provides that a notice of 
appeal fran a BIM decision ImISt be filed with BIM "within 30 days after the 
date of service [of the decision]." 43 CFR 4.41l(a); see 43 CFR 4770.3(a). 
Failure to timely file a notice of appeal requires dismissal of the appeal 
since, in that event, the Board is without jurisdiction to decide the 
appeal. p~ 43 CFR 4. 411 ( c); Ahtna, Inc., 100 IBIA 7 ( 1987); Ilean Landis, 
49 IBIA. 59 ( 1980) • 

According to the record, copies of the October 1993 ROD, along with 
the Acting Area Manager's October 8, 1993, letter/decision, were mailed 
(certified mail, return receipt requested) to the Cannission and WHOA, 
since they had sul:mitted protests to the proposed action set forth in 

1/ The record indicates that, between Oct. 13, and Nov. 5, 1993, BIM 
gathered and reroved wild horses and returned sare of the horses with 
respect to all of the HMA' s. This resulted in the raroval of a total 
of 119 wild horses, as of Nov. 26, 1993. 
'1:,/ The appeals are docketed as follCMS: Cannission (IBIA No. 94-163); 
WHOA (IBIA No. 94-164); and HSUS (IBIA No. 94-165). 
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the EA. Return receipt cards establish that these copies were received 
by the Cannission and WHOA on October 12 and 15, 1993, respectively. 

The 30--day period for the Cannission to file a notice of appeal 
expired on Novanber 12, 1993, since Novanber 11 (Veteran's Day) was a 
legal holiday. see 43 CFR 4. 22 ( e) • The fact that the BIM office was 
closed on the holiday (thus extending the filing period to November 12) 
effectively rroots the Cannission's contention that the decision was not 
actually received until October 13, 1994. J/ It should be noted, how­
ever, regardless of the fact that the decision was not actually received 
by appellant on October 12, the copy of the October 1993 ROD was mailed 
by BIM to the Cannission's address of record provided on the Cannission's 
July 26, 1993, protest. mM properly mailed its October 1993 decision to 
that address. Delivery of the decision at ti.'1at addresl:::l constituted sE?.r­
vice upon the Cannission, and began the running of the appeal period. see 
43 CFR 1810.2(b); Victor M. Onet, Jr., 81 IBIA 144, 146 n.2 (1984); Lloyd 
M. Baldwin, 75 IBIA 251, 253 ( 1983) • Accordingly, the period for the 
filing of an appeal by the Cannission ccmrenced on October 12, 1993. Under 
the circumstances of this appeal ( the Novanber 11 holiday) , the appeal per­
iod expired on November 12, 1993, a Friday. 

The Cannission's notice of appeal was admittedly mailed on 
November 15, 1993, and received by BIM on November 17, 1993. see Affi­
davit of Catherine Barcanb, dated Dec. 22, 1993 (attached to Letter to 
Board, dated Dec. 27, 1993) • Thus, the notice of appeal was not filed 
within the appeal period. We recognize that the regulations also provide 
a 10--day grace period for filing a notice of appeal whereby an appeal will 
be deared timely filed when the notice "is filed not later than 10 days 
after it was required to be filed and it is detennined that the document 
was transmitted or probably transmitted to the office in which the filing 
is required before the end of the period in which it was required to be 
filed." 43 CFR 4.401(a). The Cannission cannot take advantage of this 
regulation since, although its notice of appeal was filed within the 10--day 
grace period, it was not transmitted before the end of the original appeal 
period. See Ilean Landis, supra at 62. Therefore, the Cannission's appeal 
must be dismissed as untimely. 

The 30--day period for WHOA to file its notice of appeal fran the 
October 1993 ROD expired on November 14, 1993, a Sunday. Departrcental 
regulation 43 CFR 4.22(e) provides that, 

J/ The Cannission states that the copy of the October 1993 ROD was not 
received by it "until October 13, 1993" (Letter to Board, dated Dec. 27, 
1993, at 1). The Cannission explains that the decision was received in 
the "State mailroan" in Carson City, Nevada, on October 12, 1993 (a fact 
which is borne out by the return receipt card) , but was not received by 
the Cannission's office in Reno, Nevada, until Ck:t. 13, 1993. Id. These 
facts are supported by a Dec. 22, 1993, affidavit by the Executive Director 
of the Cannission. 
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[I]n canputing any period of tirre prescribed for filing*** 
a document,*** [t]he last day of the period*** is to be 
included, unless it is a Saturday, Sunday, Federal legal holi-
day, or other nonbusiness day, in which event the period runs 
until the end of the next day which is not a Saturday, Sunday, 
Federal legal holiday, or other nonbusiness day. 

Thus, the 30-day appeal period for WHOA expired on Novanber 15, 1993, a 
r-bnday. Further, as noted above, 43 CFR 4.401(a) provides a 10-day grace 
period for filing a notice of appeal. WHOA' s notice of appeal was mailed 
on Novanber 15, 1993, within the appeal period, and received by Bll1 on 
Novanber 17, 1993, within the 10-day grace period. Thus, the appeal llU.lSt 
be deemed tinely. For this reason, mM' s notion to dismiss WHOA' s appeal 
for failure to file tirrely a notice of appeal must be deru.ed. 

Appellant HSUS, on the other hand, was not mailed a copy of the ROD, 
apparently because it had not su1:::mi.tted a canrent to the EA or otherwise 
indicated its interest in receiving the ROD. Nonetheless, HSUS acknowl­
edges in its notice of appeal that it received the ROD "on October 13, 
1993" (Notice of Appeal at 1) • The 30-day appeal period is properly 
deared to run fran the date of actual receipt of the decision appealed 
fran. Animal Protection Institute of Arrerica, 124 IBIA 231, 233 ( 1992) • 
Thus, the deadline for filing a notice of appeal was Novanber 12, 1993, 
a Friday. HSUS' notice of appeal was mailed on Novanber 15, 1993, and 
received by Bll1 on November 17, 1993. Therefore, the notice was neither 
filed with Bll1 within the 30-day appeal period, nor mailed within that 
period such that HSUS could take advantage of the 10-day grace period. 
Its appeal rcn.ist be deared untirrely. Further, it appears fran the rec­
ord that appellant lacks standing to appeal the Bll1 decision. As a gen­
eral rule, standing to appeal a decision of Bll1 to the Board requires 
that an appellant be both a party to the case and adversely affected by 
the decision below. 43 CFR 4.410. The lack of any evidence of partici­
pation by appellant HSUS in this case prior to issuance of the Bll1 deci­
sion indicates it was not a party to the case and, hence, lacked standing 
to appeal. National Wildlife Federation, 126 IBIA 48, 52 ( 1993); The 
Wilderness Society, 110 IBIA 67, 72 (i989); Edwin H. Marston, 103 IBLA 40 
(1988). Accordingly, Blli's notion to dismiss the HSUS appeal is granted. 

Finally, WHOA has requested the Board to order a hearing, pursuant to 
43 CFR 4.415, to resolve "[n]tnrerous factual issues" (Response to r-btion to 
Dismiss, dated Dec. 27, 1993, at 2). WHOA does not identify these factual 
issues. A hearing will only be ordered where there is a material issue of 
fact that, if proven, \\Ollld alter the disposition of the appeal. See Woods 
Petroleum Co., 86 IBIA 46, 55 (1985). In the absence of a showing of such 
an issue, WHOA's request for an evidentiary hearing is properly denied. 

In reviewing the record to resolve the procedural challenges set 
forth above, we find it appropriate to address the rrerits of WHOA' s appeal 
at this tirre. On appeal WHOA asserts that the EA is inadequate in that it 
did not consider the gather of only adoptable animals and restructuring of 
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the affected herds. Appellant contends that the raroval of younger horses 
(less than 9 years old) will increase rrortality rates and decrease recruit­
rrent in the surviving herds. Further, WHOA argues that the ROD is biased 
against wild horses in that it failed to address use of the allot:rrents by 
livestock and wildlife. Appellant asserts that the failure to include 
livestock actual use data in the FA precluded a detennination of carrying 
capacity for livestock, wildlife, and wild horses along with the allocation 
of that capacity. Additionally, WHOA contends that the wild horse herds 
are jeopardized by the sniall numbers left after raroval of horses. 

An answer to WHOA's appeal has been filed on behalf of Bll1. It is 
pointed out that the FA discusses herd restructuring and its ircpacts. Bll1 
asserts that of 80 horses returned to the range, 21 -were less than 5 years 
old and 59 -were rrore than 4 years old. It is contended by BIM that the 
analysis of AML in the FA was not biased against wild horse use as calcu­
lations -were based on the currently reduced livestock use numbers which 
are less than the active preference use. Further, Bll1 notes that carrying 
capacities -were analyzed and AML's established using the rrost recent rron­
itoring data. With respect to WHOA's challenge to the lack of simultaneous 
adjustmant of livestock and wild horse usage, Bll1 explained that livestock 
grazing on the Surprise Resource Area has a greater ircpact than wild horse 
use and, hence, greater flexibility is necessary in livestock adjustmant 
where changes are made annually and scrcetirres in midseason. Regarding 
WHOA's challenge to the sniall number of horses left after raroval, Bll1 
asserts that the HMA's are part of a larger wild horse area where horses 
mix freely in winter range and genetic diversity is insured. Finally, Bll1 
contends that herd managerrent is not done arbitrarily. Traits which appear 
desirable are sought in horses returned to the range and the HMA's are not 
dmrping grounds for unadoptable horses. 

Upon review of the record, we find the record does not support WHOA's 
challenge on the ground that the gather entailed only younger adoptable 
horses, the raroval of which would threaten the viability of the herd. 
"Structured herd managerrent" is defined in the FA as "[s]electing horses 
for return to the HMA which are five years old and older and appear cap­
able of propagating offspring which are well adapteci tot.he herd's habitat" 
(FA at 4). The October 8, 1993, decision of the Bll1 SRA Manager denying 
appellant's protest explained that the HMA's involved in this case are 

four administrative subdivisions of the Black Rock/Massacre 
wild horse range. This area includes Iruch of the [ SRA] , the 
northwest part of the Sonana/Gerlach Resource Area, and the 
Sheldon Antelope Refuge. Presently this area has around 
5,000 horses. This is the genetic pool containing these HMAs. 
In the winter of 1992-93 all the horses fran the northwestern 
part of the Black Rock/Massacre area -were forced onto the High 
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Rock Canyon winter range. There appears to be ample opportunity 
for genetic diversity. 

(Decision at 4) • Accordingly, we nu.ist reject appellant's contention that 
the EA was inadequate for failure to consider the irrpacts of the restruc­
turing of the herds or of the reduction in numbers on herd viability. 

Review of the EA discloses that BIM perfonred a stocking rate analysis 
(Appendix 2) to determine the current AML's for wild horses on the Bitner, 
Nut Mountain, and Wall Canyon HMA's. The focus was on key riparian areas 
because evaluations have shown that these areas have vegetation and hydro­
logic conditions which are poor and not irrproving (EA at 31). The key 
areci,!=l analyzed were riparian areas used only by wild horses. The "desired" 
key raanagercent area utilization was taken fran t.11e ma."1ageta"1t fr.:mework 
plan (MFP) and the figures for key area utilization cane fran the 1992 
utilization pattern napping (Appendix 4 to EA) • This infonnation was 
entered into the "desired stocking level fo:rnn.Ila" in which the ratio of 
actual use to key area utilization was equated to the ratio of the desired 
use to the desired key area utilization ( EA at 31) • This fo:rnn.Ila was then 
solved to determine the desired use or naxim.mt appropriate wild horse use 
in animal unit rronths (AUM's). The AUM figure was converted to the number 
of horses which the AUM's would support which in turn was used to derive 
the AML of horses. _1/ 

[ 2] The Secretary is required by statute to naintain a current inven­
tory of wild horses on the public lands and to nake a determination of 
whether and where an overpopulation exists. 16 u.s.c. § 1333(b)(l) (1988). 
The statute further provides that when the secretary determines, on the 
basis of "all infonnation currently available to him, that an overpopula­
tion exists on a given area of the public lands and that action is neces­
sary to rarove excess animals, he shall .irrrcediately rarove excess animals 
fran the range so as to achieve appropriate raanage:rent levels." 16 u.s.c. 
§ 1333 (b) ( 2) ( 1988) • Thus, the issue generally is whether the record sup­
ports a finding that rerroval of excess horses is necessary to establish a 
thr.iving natural ecological bal2nce and preser.re a rmiltiple-use relation­
ship in the area. 16 u.s.c. § 1332(f) (1988) (definition of excess ani­
nals) • This Board has recognized that the use of stocking rate fo:rnn.Ilas 
to determine AML nay be consistent with rronitoring of usage of the public 
lands by wild horses and livestock and of the condition of the range in 
tenns of forage utilization in order to establish a thriving natural eco­
logical balance. ~ Anirral Protection Institute of Arrerica, 118 IBLA 20, 

4/ The desired level of use in AUM's was divided by the number of AUM's 
consurred by a horse in a year to determine the naxim.mt desired number of 
wild horses. Minimum numbers of wild horses were calculated fran the rrax­
imum numbers using the average rate of increase for structured wild horse 
herds, assuming a 4-year cycle of roundups. The AML was then derived by 
averaging the high and the low numbers. See EA at 31. 
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26-27 ( 1991). We find that the record in this case supports the AML find­
ings made by BIM and appellant has not shown these to be unreasonable. 
Although detennination of grazing capacity for both livestock and wild 
horses in a single multiple-use decision has been upheld by the Board, we 
know of no legal requirerent that the AML be set in this manner. Appellant 
has not shown the BIM decision to be unreasonable in a case such as this 
mere the deteriorating riparian areas at issue are used only by wild 
horses. 

Therefore, pursuant to the authority delegated to the Board of 
Land Appeals by the Secretary of the Interior, 43 CFR 4 .1, the appeals 
of the Camri.ssion and HSUS are dismissed and the decision appealed fran 
is af f irrred. 

I concur: 

1 M. Frazier 
Administrative Jud 

Administrative Judge 
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