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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

• • 
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Srown Streat, Reno, Nevada 89509; : 
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: Washington, o.c. 20240; JAJGS 
: BACA, Director of tha 
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· 1849 C Straet NWr Washington, 
· D.c • . 20240; in their official 
·capacities, 
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l'L.U:~J::n'S I HBHOUlln)tJK OJI LAW .%H SOP1'0lt~ 07 · · · · 
:I'.rS MOTION' l'OR StDJKUY JUDGMBli'l' 

·: . : . ~ ' .. 

Plainti:ets Mic;;hael Blaka, Timothy Wil.son and ··PUl:)11c Land• ·· 
,• 

· :Resource council C "PLRC"] raspectfully submit this memorancilJm.,·. · 
' 

:together with tbe affidavits o~ Michael Blake, sworn to on · July 1s; ·:. 

· · 1993 ( "Blake M~. "J, and Timothy Wilson, sworn to on ·.:ru1y ~O, 199.3 
; [ "Wil:.on M~. tt] , 

• I 

in support of their motion ( i) for: an otdar : · . . .. 

pursuant to Rule !56 of the Fedei:al Rules of Civil ·Proced~e .· 

granting summary judgment in tavor of tha plaintiffs and against > 

.. . ' . . 

,_ I I , 

" .• •· .. . 

.. . . 
··.· .. · 

' ' . · . . . 

defendants on pla.inti.ffs' first and second olaims tor . reli ·ef; aii,d_:. _-:~:--' 

_(:ii) for such other relief as tha court may . deem proper. 
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specified regardless of a,ppeal, is fully consistent with the Wild 

and Free-Roaming Horses and Burros Act, 16 u.s.c. §§ 1331-1340 

(as amended 1978) and the Administrative Procedure Act, 5 u.s.c. 

§ 553. 

There are no material facts genuinely in dispute, and 

Federal Defendants are entitled to judgment as a matter of law. 

The court should deny Plaintiffs' Motion for Summary Judgment and 

grant Federal Def~ndants' Motion for Summary Judgment. 

II. STATEMENT OF THE CASE 

A. Statutory and Regulatory Background 

The Wild Horse Act, 16 u.s.c. §§ 1331-1340, enacted in 1971, 

Nextended federal protection to wild horses and empowered BLM to 

manage horses roaming public ranges as a part of the Agency~s 

management of the public lands." American Horse Protection Ass'n 

v. Watt, 694 F.2d 1310, 1311 (D.D.C. 1982). In time, Congress 

recognized the need to revise the Wild Horse Act to deal with the 

overpopulation of wild horses and burros that had resulted since 

the passage of the 1971 legislation. H.R. Rep. No. 95-1122, 95th 

Cong., 2d Sess. 23 (1978). 

Consequently, Congress amended Section 3 of the Wild Horse 

Act, 16 U.s.c. § 1333 through the Public Rangelands Improvement 

Act of 1978 [Rangeland Act), Pub.L. 95-514, 92 stat. 1803, 43 

U.S.C. §1901 tl seq .. The purpose of the Rangeland Act was to 

provide the Secretary of the Interior with a firm and unequivocal 

mandate to improve the overall conditions and productivity of the 

2 
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·deci~ion signed by the secretary would be, the aggri~vad party 

·cannot seek judicial review at the point that the round-up dac:ision . 

is implemented. Access to fadaral court, where the aggrievad 

party could seek a prompt temporary restraining order or 

preli~inary injunction is blocked. The process of administrative . 

raview must be exhausted, even though that process cannot provida . · 

. ' .. 

.• ... 

a remedy to the aggrieved party. An agcp:-i,wed party. who wishes ta' .. _ .. , i: . 
. challenga the decision of a lower-level official of the BLM is thus· : 

deprived of any real or effective remedy, because thca hor~a round..:. :. 

up may well be underway or finished by tha time an administrative 

judge ·rulas upon the aggrieved party's petition for a stay of the ,· 

· round-up decision. The full force and effect regulation thus · 

circumvents the procedural safeguards that otherwise permit person _s. . 

:' -.: 

adversely affected J:,y a round-up decision to seek prompt review:• · · 

before that decision is implamented. 
;, ·: .:_ 

: ... . ·-:. 

Second, the regUlation' s unwarranted expan~don of the ·'··-. ~. · ·. :~ 

authority of local BLM officials is also at ode.ts with the . -.: · :i 

congressional :manaata in the - Wild Free-Roanting Horses and Burres ·· ' ... 

Act that the BLM's management activities Of wild aorses should be.· 

at the 11minimal feasible level." 16 u.s.c. § 1333(a). Moreova~; 

BLM' s own ragulations also require wild horse management to be ~:t ·· 
"tha lllinimum level necessary to attain the objectives · identifiiad in 

appro'Ved land use plans and herd management area plans." 43 c.F.-a. 

S 4710.4. 

In the e0mments on the proposed full force and effect 

regulation, it was noted that: 

3 
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The proposed rule would in no way· reduce the public's · 
opportunity to file an appeal nor would it incraase th.a 
appellant's burden of proof to show wh a;_enQY.'s 
action was ncorrQct. Nonatheless, unu •• • p.; llant 
s sta o._ ..... ,~~~, decision th• excess 

animals would normally be ramoved prior to a ruling on 
tha merits of the appeal by the Interior Beard of Land 
Appeals (IBLA) • rt, on appeal, the IBLA ware to 
subsequently rule that a BI.M ~emoval was incorrect, there 
are at least two courses of action for mitigating the 
effects of Qrroneously l:'9mcving animals. First, a 
silDilar number of animals from another herd area cculd be 
moved to the araa where animals wera removed in error. 
second ••• futura removals could be deferred until the 
hard size increases through normal reproduction and. 
population levels are consistent with maintenance ot a 
thriving- natural ecological balance. Thus even it a :full 
force and effect removal action was invalidated by the 
IBLA, an appellant would still receive the tull benefit 
from filing an appeal. ,. 

57 - Fed. Reg. 29,6~2 (July 6, 199~} 

' .. . 

This very statement shows the danger of th~ full f-orce aricf 

effect regulation, because it virtually guarantees tha .t m.anagemen~.: 
. . . 

of wild horses will not at be at the required minimum .faaaible 

level. Removal of horses withou.t a proper determination th.at art . 
"excasstt of horses is present within a Hard Management Area is in_" 
violation of the Wild Free-Roaming Horses and Burros Act. · ~he 

.. · , . . .. . 
ngulatory scheme., as a matter of law, permits removais that are· i_ri.:-

violation of the statute to proceed :before a c:ourt can examine the ·:. · 

·foundation and justification for the removal decision, in clear 

contravention of the statute. 
. . 

Third, the fall force and effect regulation creates a bias as 

• matter of law, in favor o~ removal of horses rather than removal 

of cattle in • order to achieve a thriving natural ecological · 

bal.anca. The danger of the "full foree and ef.fec~• regulation, 4:3. · 
.. 

C:.F~R. S 4770.3 (c}, becomes clear when viewed in the c~ote:xt of tha-
4 . 

• · 

"t 
:• 



1~29-1900 ~9:49 FROM IU 
t 

BLM' s currant wild hor$e management policy, which favors the 

removal ot wild horses from public lands to increase the forage 

avai1able to commercial ranchers. The flaws in the current SLM 

managemant policy :for wild horses include i-nadaquate and. inaccurate .· 

counts of horses, a prioritization of ranching interests over -the ·: 

protcaction of wild horses, and outdatad or nonexistent 

environmental impact statements. In order to place an decision t9 

remove cattle from the public lands, there must be an "emergency ·" 

situation. The fact that a local SLM official ean immediately.· .· 

remcve horses without showing such an emergency shows an· 

impermissible bias in favor of removing horses, as a matter . af 

... , . . : -:.,: 

. \ 

· ... 
· .. 

. law .. t . ' .. ·.' . · .. : 

The ability of a District ·Manager or other local SLM official . 

t0 proceed with the removal of wild horses :before an administrative 

j ·udc;e has considered tha arguments of an interested party aggrievad 

-.: .·,: 

:by the round-up decision greatly increases the likalihocd that ·· a·· ·. · ,. 

management decision will not ba at the "minimal feasible · level" . aa . 

required, and that horses will be improperly removed~ This flaw~ · 

.and unauthorized program n1;ay proceed under the full force and · 

effect regulation without an aggrieved party having any effective .:·. 

way of seeking review and . remediation of the process. 

Plaintiffs tharatore reqUest summary judgmertt stating that 43. 
c .. F.R .. S 4770.3 (c::) is in oontraventi0n of the . Wil'd ~ee"'"'.Rcuii.ng . ;. : 

• l There may be other factual points that evidence this bias 
.1.n favor of removing horses rather than cattle. 'I'heae points are 
not naces&ary to the datermina~ion of this que■tion.as a matter o~ 
law, however, and do not raise a genuine isaue ot material tact 
that would preclude the entry ot swnmary judgment in this case. • 

s 

. : :. 
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Horses and Burros Aot and is therefore null and void. Plaintiffs 

further raquest that defendants be enjoined from applying 4·3 C.F.R~ 

S 4770.3(c). 

A. 

Argument 

POINT I 

DBCAUSE THE PULL FORCS AND E!TECT REGlJLA~IO?f DBLEGA~ES 
'rO AGEWS· OP TBB BtnlEAU OP .LANI) MAHAGEMEH'! A1J'J?KCRJ:TY 

'l'D~ IS COR'rllRY TO T!A'l IN'!DDED BY COXG1lBSS, 
PLllNTIFPS' MOTlOX IQR S~Y JUDGMENT SHOULI> BI.GIWJTED 

Summary Judglllent is Appropriate at this 
Time Because Plaintiffs Have E~tablished That They 
Are Entitled to Relief as a Matter of Law. 

, ... . . 

under Rule So {c) of th• · Federal Rules of -Civil Procedure, 

summary judgment shall be granted if the pleadings 1 deposition~ .,' 

answers to interrogatories, and admissions on file, together with 

the affidavits, ~how that thers is no issue as to any materi~i : 

fact, and that the moving party is anti tled to summary judgment as· : 
. •:· 

a matter of law. S:elotex y. Catrett, 477 o.s. 317 (1986); Anderson · 

v, Libarty Lohgy. Inc., 477 o.s. 242, 24s (1986); Landon Y;. 

P@arbpent of Haalth and Human Sgyic1a, 959 r.2d 1053 (:O;c. cir~ 
1992). 

Zn considering a summary judgment motion, the court shall· · 

construe the facts in the light most favorable to the m~ing partf~ 

And9;:son, 477 u. s. at 249; ESeat~y· y .• Washington Net:ro:golitan Ai:11 

Transit Authority, 860 F.2d 11,, 121 co.c. cir. 1~aa>. :: 

·A pure· 

: .. 

'l ·, 

... 
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question ot statutory interpretation, such as is at issue here, :is, · . 

however, independent o! any factual dispute and may properly~ 

decided as a matter of law under Rule 56. ~~:herinq v. Sullivan :; 

1a2 F. supp. 645, 648 co.o.c. 1992). 

Plaintiffs' Statement of Matarial Facts as to Which There · is\::· 
No Genuine Issue, aoeompanying this Motion, establishes that the~ .• · ·. 

are no controverted facts which constitute a genuine issue for. 
trial, and that Plaintiffs are entitlad to summary judgment as ·a, 

matter of law. 

B, Tbe statutory and Begulatoey scheme at Issue 

A federal agency's power under tha Administrative Pr~cadur~ · 

Act, 5 u.s.c. S§ 553 and 702, is limited to the authority delegated ·'· 

to the aganoy by Congress. See Bowen v. Georgetpwn uniy, Mo·sp. ,, 

488 U.S. 204, 208 (1988) ( 0 [i]t is axiomatic that an administrative · 

agency's power to promulgate legislative regulatfons ia limited t _c>' 

the authority delegated by congress"). Regulations pro'.lllulgated ~Y 

an agency must be _ consistent with _statutory provisions enacted by . 

Congri!SS. ~ Cogissione;: v. S9Yth Texas Lutnher co·., 333 u.s·. · · 
. ... . 

496, so1 (1948}; faws;us Machine co, v. united states, 2s2 u.s. 375 ·, . 

378 (1931). The regulation, 43 c.F.R. § 4770.3(c) permits lower- ,. 

ranked o!~icials of the BLM to exercise authority that Congress . 

.. -- . -··- ras.erved .. for the Secretary of the Interior. The regulation 

permi ttiri:g an exercise of authority that is in contravention of t.h~ · 

statuta that the regulations implement is therefore . invalid. 

1 . ·-:. 
•'• 

' . . . 
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This action arises under the Wi ld Free-Roaming · Horses and 

aurrcs Ac~, 16 u.s.c. § lJJJ.-1340. Pursuant to this Act;. -,.. , .. 

Defendant secretary of the Intarior is charged with _~e protection 

and management of wild h0rses on public lands. The Secretary has 

delegated certain powers to the Defendant Bureau of . Land Management 

which is . likewise responsible for · the protection and management .

programs for wild horses on public lands pursuant to the Wild Free~ · 

Reaming Horses and Burros Act. 

· As part of its program of management, the BLM is required to '· 

maintain a thriving ecological balance on public lands where wild 

· horses ara -found, and to manage wi1dlife, including wild horsas, ;n 

·. ::_. 

such a manner that they can coexist with cattle and sheep which are :-· .: · 

perJDittad to graze on public lands. BLM engages in . ramovala from 
public lands ot wild horses daemed to be in excess 0£ the 

appropriate management laval sat by the BL.~ in a designated wild 

horse Herd Management Araa. 

M •• · : , 

Intarrasted partiee who would be affected by a decision to 

rem.ova wild horses fr0m the pUblic lands, are given·notice by the ... 
BL'! of pending removal plans ancl an opportunity to : couent tnereoii, : . ·: ·· · -''. 

. . : . . 
as part of a process of public consultation regarding decisions io · : · ·:-
temcva wild . horses. comments cf interested parties are addressed · · 

by the BLM and a final deoisi0n is issued regarding the prcposed 

ramoval. Intarested par.ties who have submitted comments 

critieizing . aspects of the round-1.lp proposal, which comments at"e 

not incorporated into the BUI'• tinal ·round-up plan, are consider~d· 

aggrieved :by the round-up decision. These parties are abla tc 

8 
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challenge BLM round-up decisions, at the administrative level, by 

filing a notice or appeal with the Interior Board of Land Appeals. 

Prior to Augusts, 1992, the filing of such not~ce, pursuant 

to BLM regulation 43 c.F.R. § 4.2l(e), would automatically stay the 
removal decision pending disposition o! the appeal. The round-up . 

would not take place until the Interior Board of La_~d. Appeals had :, 

determined that the BLM was correct in its determination that .a 

removal of wild horses was neces$ary. 

m-tder the amended . version of thi:. regulation, which · becam~ :: · 

effective on February 19, 1993, the filing of a Notic-e of Appeal no· . 
. longer automatically suspends the effect of the decision from which · 

the appeal is taken pending resolution of the appeal. see 58 Feel'. 

Reg. 4939 (Jan. 19, 1993). Rather, an appellant who ·desires a stay 

must :file together with the Notice of Appeal a petit~ ·on for a stay 

that contains sufficient justification as to why a stay should ba 

imposed. · l,g. 2 . . :: 

The amended regulation provides that the removal decision· 

"will not be effective during the til'lle in whi0h a person adversely_ 

af'tectad may file a notice of appeal" 43 c.F.R. S -4,2l(a) {1) as-: 

amended. Under this scheme, if the aggrieved party files a Notice 

o~ Appeal and Petition for a stay ot the decision ·to remove wild 

horses, the Director or the Appeals Board must grant or deny tbe ·· • 

petition tor a stay within 45 calendar aays of the expiration of 

the time for filing the Notice of Appeal. 43 C.F.R. § 4.21(b){4) 

:i This regulation is not at i _ssue or challenged in this Motio'n : 
for Summary Judgment. 

9 
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as amended. The amended regulation makes explicit that the 

aggrieved party mu~t exhaust administrative remedies in seeking ~o 

prevent a removal of wild horses, but during this period o~ 

exhaustion of administrative remedies the removal dacision is ·not 

im>lemented. 43 C.F.R.§ 4.2l(c). under this scenario, the 

aggrieved party is not denied judicial reviQW at · the point where 

tha removal decision is implemented. 

This scenario is in sharp contrast to that of the full force 

and effect regulation. In 1992, BLM amended · i t .s regulations , 

governing administrative appeals of wild horse removal decisions by 

.the 11full force and effect" provision at issue in this case. 

Pursuant to the amended regulation, 43 C.F.R. s 4770.:l(c), 

affective August s, 1992, "(an] authorized otficer may place in 

full force and effect decisions to remove wild horses or burros -

·from public or private lands • • • . Full f orca and ef f ec:t 

decisions shall take effect on the date specified, regardless of an 
·appeal.•• 

Such a d•cision is not a final agency decision, howev$r,' 

.l)ecause 1 t is not signed . by the Secretary, and therefore an · 
. I 

aggrieved party must exhaust administrative remedies to challenge 
. ' , 

the decision, rather than being able to begin the speedy process of · 

seeking a temporary restraining order and preliminary injunction in 

federal court. 

The aggrieved party must exhaust administrative remedies\ 

.because 

[n)o decision Which at the time ot its rendition is 
sUl:>jeot to appeal to tbe Dir•ctor or an Appeals Board · 

10 
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shall be considered final so as to be an agency acti~n 
subject to judicial review under s u.s.c. 704, unless it 
has been made affective pending a decision on appeal in 
tha maMer provided in paragraph (a) of this section. 

43 C.F.R. S 4.2l(b). 

P.07 

The description in 43 c . F .R. § 4. 21 (a) explicitly descrice'ti · 

how such a decision may be made final: "the Direct-or or an ~peals 
Board may provide that a · decision or any part of it shall 1'e in _ 

full force and affect ilnmediately . " The decision of tha local B~ · · 

official, tharefore , is not a final agency action that may be 

reviewed by a court.' 
The full force and effect regulation, 43 c.F.R. S 4770.3(c), 

·permits ••authorized officers" of the BLM to effect ''immediate" · 

removals of wild horses. As enacted , 43 c.F.R. S 4.770.3(c) is in · 

contravention of provisions of the Wild Free-Roaming Horses an~ 

Burros Act, 16 u.s.c. § 1331 at sag,, as S l333(b) (2) of this Act 

axpressly provides that only tha Secretary of the Interior may · 

immadiately remove wild horsaa. 

Tha amended regulation effectively denies an interested party · 
. . 

a meaningful right or appeal, because the horses ~ill be removed ·· 

before a determination is made by a reviewing administrative -judge 

that the decision to proceed with the round-up ~as in accordane• 

with the Wild and. Free-Roaming Horses and. Burros A<:t. · r.f tl'ia 

Secretary signs the decision to errect an immediate removal ot wild 

horses, as required by the Wild FraawRoaming Horses and Burros Act, 

the decision is a tinal agency decision and the aggrieved party c~n 
. . 

3 The comments on the proposed regulation, 57 Fed. Reg. 29,652 
<July 2, 1992) discussed. this anticipateci scenar ·io. · 

11 
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seek speedy review in federal court~ 

Plaintiffs, as parties aggrieved oy decisions to ~emove horses · 

from Herd Management Araas on the public lands, have been injured · 

by the implementation of this regulation. For · example, t~e · 

decision of the Winnemucca District Manager to remove horses in th~ . 

Sonoma-Gerlach R&source Area was put into full force.and effect ~n . 

February 9, 1993 under 43 c.11'.R. § 4770.J(c). The removal of . 

horses from the Granite Range allotment began on February 9, 199~

and was completed ~Y February 20, 1993. The final removal decision · 

was mailed to interested parties. The copy of the final decisio~ 

mailed to plaintiffs' representative was postmarked February g, 

1993. This was received by certified mail eleven days later on 

February 20, 1993. •••·rroa 
lotmant was completed before interested 

o~ approval of the raova 

The full force and a ff eat regulation thus . 
. . 
circumvents th• procedural safeguards that permit persons aggrieved 

l)y removal decision to seek prompt review of such decision before . 

their implementation. 

The party seeking review of · a wild horse removal decision that: 

has :bee_n placed in full force and effect by a lower-l.ev~l decision 

requirement that the aggrieved party pursue an. 

illusory administrative remedy prevents that party from seeking 

review and an injunction in federal court, an avenue .that would be 

available if the Secretary ot the Interior, as re(Nired by the wild 

12 
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Frea-Roamin,g Horses and Burros Act, had made the decision to effect 

an immediate removal of wild horses. Although the decision of~ 

lower-level BLM ctf ioial is not a final agency action, it is 

"final" for the horses who ara removed pursuant to that deciaion. ·. 

The full force and effect regulation, which contravenes the Act a• 

a matter of law, · denies an aggrie...,ed party th• means to seek 

meaninqful review of that decision. 

13 
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e. cong;rassional commitment to the Protection°: wild Horses Is 

subverted by :t;he Full Force and Effect Regulati 0D~ 

A federal agency's power under the Administrati~e Procedur~ . · 

.Act, s u.s.c. SS 553 and 702, ia limited to the authority delegated · 

to the agency by congress. §.U Bowen v. Georgetown Univ. Hosp, ·, 

488 u.s. 204, 20s (1988) ("[i)t is axiomatic that an administrative 

agency's power to promulgate legislative regulations is limited to 

the authority delegated by Congresstt), 

In making the determination whether an agenc:::y' s i~terpretatibn : : 

of the governing statute is correct, the court must use traditicna ·1 

methods of statutory construction to datemine whatha:r Congress ~a·d 
•an intention on the pracise question at issue. 11 Chevron, USA. ·· 

.. •· ... 

7nc .. v. NRDc, 4,67 u.s. SJ7 (1984), Amalqamsted 1romfit Union v. 

Skinnei;, 894 P.2d 1362, 1368 (o.c. cir. 1990). In making this .·· ·. •: 
• . I 

·determination, the eourt examines the language ot the statute, an~.: 

i~ appropriate, the 1agislative history. l.fil. I~ the language of th& 

statute is unambiguous, the interpretation of · tbe agency is 

entitled to no special deference. Where congress has clear.i.r 

spoken on the issue in question, then "that intention is the law 

and must be given effect." Chayron, 467 u. s. at 843 n. 9. 'l'he 

court rGmains "~ha final authority on issues ot statutory 

· construction and must reject administrative constructions which are · 

contrary to clear congressional° intent," x.g.; Sk:;l,nn@r, at 1368. 

In this instance, the intent of Congress is clear and explicit 

14 
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f~om tha language and legislative history of the Wild Free-Roaming · 

Horses and Burros Ac.t, and the full force and effect regulation is 

in clear contravention of the intent of Congress. The full torce 

and effect regulation grants BLM local official~ powers that are .· 

reserved for the seoretary undar the Act. While the ·Wild Free- . 
Roaming Horses and Burros Act, l.6 o. s. c. § 1.331 et sea. [0 Act~ ·] · 

makes it clear that such drastic action as an immediate roundup ca~ 

only be undertaken · by the secretary, 4 the new reg~lation allows ·:. 

such measure• to be taken by officials of the BLM without tha .-

approval of the secretary. This regulation thus aubverti:a ' 

congressional intent and cennot be upheld. Plaintiffs there~or.a · 

request that their motion for summary judgment be grantad in al1 

respects. 

The .Wild Free-Roaming Horses and Burros Act ·was passed .in 1971 

after congress found that wild horses and burros were "fast 
disappearing from the Amerioan scene." This legislation reflected 

the outpouring of consti tue~t concern that the tuture of wild 

horses on public lands was seriously threatened by extant polici•~ 

favoring livestock grazing on public lands. Tha Act specifically 

stated, "It is the policy of Congress that wild free-roaming -horses 

and burros shall :b.e protected from capture, branding, h~assment; 

· or death; and to accomplish this they are to be considared ••• as ~n 

integral part of the natural system of the public lands... 1.6 

'"Secretary" is detined as "Secretary of the Interior when 
used in connection with public lands administered by him through 
tha Bureau of Land Management. 11 16 u.s.c.A. 1332'(a). 

1.5 
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u.s.c. s 1331. 

Although. the 1978 Public Rangelands Improveme 'rit Act amendad · 

•the original Act to make protection of the range from 0vergrazing 

·an important additional objective, wild horses are still to · b.e · 

~anaged "in a manner that is dasignad to achiav~ and maintain a 

. thriving natural ecological balance on the public lands.n 16 u.s.c. 
Sl.333 (a) .. From the time of tbe original passage of the Act through · 

its amendments, congressional intent has alwa1s · included broad 

.pro~ection of the wild horses and burros. 

Under the Act, as amended., the secretary is , reqU.ired te , 

aaintain "a currant inventory of wile! free-roamirtg horses ,and · 

burros". lG U.S.C. S1:333(b)(l). A valid determination that there • 

exists an exca6s of wild horses, the s.•le justification upon whi~h 
. . 

. a decision to remove horses from a Herd Management Area may be . 

based, dep~nds on the acc::ura.cy of this inventory. Howevez.-, the . 

·actual number of wild horses now on the range is highly uncartain, 

. and greatly disputed. 8efore any more roundups are allowed ·, a. 

currant and accurate count of the wild horsei:; remaining on · the 

range must be made. In the interim, interested parties who are 

aggrieved by a BLM d@cision to , remove horses from public lands may 

appeal such a decision horse .s on the ground that a _proper 

determination of the existence of excess horses has not been made •. · 

xn l!il78, congress amended the Act, 16 u.s.c. s 1331 et seq;.,,,· 
to respond to the deteriorating condition of the public rangelands · • 

The amandQd Act included a provision that allowed . the secretary ~f 

. 'the Interior to immediately remove hor~es from the range, whi-c:h 
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states: 
Where the secretary d~termines • • • that an 
overpopulation exists in a given area of the pub;ic lands 
and that action is necessary to rQEova excess animels, he 
shall immediately rantove axcass animals from the range so 
as to achiave appropriata management levels, 

1s u.s.c.A. 1333(b) (2) • 5 

The Bureau of Land Management has granted itself new6 powers · 

that effectiv9ly gives local officials the power to eff~ct 

immediate removals, which congress has restricted to the secratacy 

of th• Interior under the Act. 

Tha BLM' s full force and effect regulation, 43 C.F.R. ·s 

477O.J(c), states that: 

(tJhe authorized officer may place in full · force and 
.• 

s Congressional commit~ent to the protection of wild horses · 
remains evident in current legislation despite language in the 
original legislation which permits the destruction of healthy 
animals. ~ 16 u.s.c. S 1333(b) (1) (C). From fiscal year 1988 to 
the present fiscal year, Congress has refused to appropriate any 
funas .tor the destruction of he.al thy, unadoptabla animals. ,m 
Pub. L. No. 100-202, 101 Stat. 1329-214 (1987); Pub. L. No. 100-
446, 102 Stat. 177 ·4 (1988); PUb. L. No. 101-102, 103 Stat. 701 
(1989); Pub. L. No. 101-512, 104 Stat. 1915 {1990); Pub. L. No. 
102 - 154, 105 Stat. 990 {1991); and Pub. L. No. 102-381, 106 Stat. 
1374 (1992). The · Congressional mandate to prctact wild horses is 
therefore unmistakably clear. 

f The regulation concerning the ability of authorized ofticei•~ 
to order the removal of wi1d horses that was in effect before the 
promulgation of tha tull force and etfect regulat i on stated that, 
where an excess of wild horses was determined to exist "the 
authorized officer shall remove the excess animals immediately ••• 11 • 

43 C.F.R. § 4720. l. This "immediate" decision, hcwevQr, was 
subject to being stayed during the pendency of an appeal, and did 
not grant the authorized officer the same powers granted by the 
later full force and effect regulation. It clearly would not have 
been necessary to promulgate the full force and effect regulation 
if such powers were already: P,oesaaee ~ lo~e -level · Bg«__otfJ.cials. 

r l tic 9 9 au oria icars the power to w1 a· 
horse rGO"\'aU , · 

17 



i ! 

7- _ ...)- , .. :, ; ~~: _ ··• ; C.,E ~· .. :·. _ l: '.J1..,._:·~· : (.;l:,; 

' JAN- 29-1900 19 :5 5 FROM TO 9 1202 724694 1 P.05 

effect decisions to remove wild ho~sea or bu.rros from 
~u~lic or private lands if .removal is required by _ 
applicable law or to preserve or maintain a thriving 
ecological balance and multiple use relation&hip. Full 
force and effect decisions shall take effect on the date 
specified, regardless of an appeal. Appeals and 
petitions for stay of ·decisions shall be filed with the 
Interior Board ot Land Appeals as specified in this part. 

"Authorized officer" is defined as "any employee of tha Bureau 

·of Land . Management to whom has :bean delegatad the authority to 

_perform the duties described herein." 43 c.F.R. S 4700.0-s. 

Before the passage of the full force and effect regulation, · a 

BLM removal decision would be automatically stayed pending the 

filing of an appeal: 

A [BLM] decision will not be affective during tl)e time in 
which a person adversely affected may file a notice of 
appeal, and tha ti~ely filin9 of a notice of appeal will 
suspend the effect of the decision appealed from pending 
the decision on appeal. 

43 C.F.R. S 4.~l{e). A person· ··ahallenging a BLM decision to rem~ve 

horses would have an administrative remedy before the roundup 

·began. If the appeal wera successful, the rounaup and. its harmful' 

.effect on the horse$ would be averted. 

Under tha new regulation, a decision to remove 'horses :ean he 
. put into full force and effect and the roundup ~egun _on the very 

. same day. As plaintiffs noted in their Complaint, arid defendants · 

admitted in their Answer, this was the case in the · recent Granite 

hl'lge round-up commencing February 9, 1993, the day upon which the · - ' round-up decision was approved by the District Manager. ffi l a 

. Slnoi tha Z'OWll!U or tin!aliitl .before ta. 'the 

18 
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learn of 

r_equi:ead ,.-~- ~...;;.._ - dminiatr.-t: · :;.-:..:::==:~ ===:=::=::::::::::.:::~~-= ====--=::....,.--::::::::::..... ---.,.-"-~
has be'en ruled upon by a,n 

In its comments on the full force and •ffeet ·regulation, the 

BLM admitted that the new rule would lead to removals of hot"ses . 

prior to the hearing of appeals. 
tt [UJ nless the . appellant is 

granted a stay of the agency's do.cision, the excess animals woul~ 

normall~ be removed prior to a ruling on the merits of the appeal 

by the Interior Board of Land Appeals." 57 Fed. Reg. 29,652 (July 
· 6, 1992) (emphasis added). 

The comparison of the langua.ge of the law and .the regulation 

demonstrates that congressional intent has been thwarted ~d 

perverted by the delegation of this important respo.nsibili ty to 

immediately remove horses to o·fficials who are too far removed from 

the true aut.hot"ity in this situation which must rest with the 

Secretary. cong2:ess specifically put this authcri ty into the hand$ 

o~ the secretary. ~ at 133l(b)(2). 

'l'he Act: delineates when a~tions should be taken :by the : 

, ; : 

' ' ' Secretary alone and When actions or daoision-=aking authority can : ' 

ba delegated, 
Congress has clearly expressed its ability anct 

inte?1tion to differentiate betiiaen the powers that are reserved fOr 

.the Se=etary and those which lnay be delaqatad to lower level . 

officials. The tull force and effect regulation'a delegation ot 

authority is, therefore, contrary to ths intent of congress and 
inva1ict. 

ln other parts of the Act, for example, i,ar .ticularly the 

·19 



'a 

.. 
JAN- 29-1900 18:56 FROM TO 9 12027246941 P.07 

sections describing tha authority to gather animals that have 

strayed off public lands and the authority to a~rest persons · who 

have tried to steal horses, the Act • specifically speaks of!. 

The section of the la"! parmi tting immediate . 

remova1s, however, speaks only of the secretary's decision-making 

power. 

When horses or burros stray off the pu~lic land, private land 

owners are to notify the "~ent of the secretary, _ who shall arran~e 

to have the animals removed." 16 u.s.c. S 1334 (emphasis added) :. 

When a person is suspected ot removing a wild horse, " [a) ny 

empl,oye.e designated by the Secretary of the Interior ••• shal1 

have powar, -without warrant, to arrest any person committing (such 

a violation.)*' 16 u.s.c. S l338(b) (emphasis added). 

This exercise of power through full force and effect 

essentially denies an intarasted · party an,r efrQc:t -ive right bf 

appeal before the IBLA. In the current situation, the appeal roli1£e. 

has been narrowed · to create a bottleneck. once a decision is in 

ru11 force and ef feet, an interested party may pursue · a time~ 

.consuming administrative stay before the IBLA, whtch may be gr~nt ·•a 

after a roundup has already been completed. The appellant may not 

seek an injunction from a federal district court because he has not 

exhausted his adrainistrative remedies. 43 c.F.lL 4. _:2"1(b). Even if 

the appellant is granted the stay and wins tha subsequent appeal, · 

'the damage has been done. Thus, if a lower official can put . a 
removal decision into full fore• and effect, that official's 

·ctecision may very well be "final" :for the horses and land 

20 
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management area. involved. such .tinality ot decision has been 

determined to have been granted only to the secretary and his · 

direct subordinatas, which de not include BLM District Managers. 

If the Secretary of the Interior signed the authorization t0 effQCt 

an immediata removal of hors.es from public lands, the person . . ' 

aggrieved by such a decision would have iuadiata access to the 

f ed.eral court and a swift means of applying for a temporary 

restraining order and preliminary injunction. · 

In this situation especially, when the purpose of the 

legislative amendment to the Act was to respond to ~n emergency 

situation involving public rangelands deterioration, ~ senata 

Energy and Natural Rasouroas Comm., Public Rangelands Improvemant 

Act ct 1978, s. Rep. No. 95-1237, 95th Cong., 2nd Sess. ·G (197~), 

reprinted in 1978 u.s.c.c.A.N. 4069, 4070, Congress did not int~nd 

to allow lower ranked officials at the BureQu of Land Management to .. 

make full force and effect decisions to capture and remove horses 

when such an action will have such a devastating effect on those 

ani1nals' lives and :futures. Such decisions are explicitly resarvad 

for the Secretary. 

o., Th• full Force and Effect Regulation creates a Bias As A Mattfl:; 
of Law Fo~ Liyestock Grazing That was Not Intended By congress, 

The full force and effect regulation is also contrary ; to 

congressional intent as expressed by congress ·in the appropriations 

. bills from f i•cal yea.r l.988 to the prfitsent. While these biiis 

speak only to refusing to fund the destruction of haalthy animals, 

2l. 
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the policy ~ehind them is unmistakably elea~ - congress will not · 

pel:'lllit BLM's management programs to further cause the harassment · 

and death of wild horses that the Act explicitly sought to prevent, 

and will not raise BLM's wish to remove horses from the range to a 

higher priority than the protection of wild horses. 

The full force and. a:ffect regulation, on the ·other hand, works · 

.against this intent by allowing roundups to go into effect 

illmleaiately unless a separate appeal · for a stay has been filed and 

granted. Thus, more roundups are completed and th$ wellbeing of 
m.ore horses is put in jeopardy, with no guaranteed adop .tion places •. 

After a roundup, the only alternative for the horses that are ·not 

adopted may be confinement on a designated sanctuary with the cost 

of food and maintenance being afforded at public expense. · ThQ fu11 · 

torca and effect regulation makes this scenario more -likely rather : 

than less likely. 

This regulation creates a bias in favor of removing ·horses, · .. 

contrary to the congressional concern for a "thriving natur~l-· : . 
. . ecological .balance on the public lands 11 expressed in the Act. 16· 

u.s.c. S 1332(f). The aLM manages public lands pursuant to the · 

Taylor Grazing A·ot, 43 u.s.c. ·s 315 et seq. an(l the Federal Land 

'Policy Management Act, 43 u.s.c. § · 1101 et seqof Under these . 

atatutes, the BLM issues grazing permits that authorize use of the 

public lands for the purpose of grazing livesto0k. 43 c~F.R. ss · 
4100. o-s, 413~.1 et seq. The total numb&r or animal unit months .6f : .: 

livestoak apportioned to land c~ntrolled by a permittee is retarr~ci' . 

to as the permittea's "grazing _ preference." 43 C.F.~. § 4100.0-! · • 
. ' . . 
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"Active use" refers to a permittee's current authorizad livestock 

grazing use. 43 c.F.R. S 4100.0-s. The interest confsrred by the 

grazing permit is indeed limited, "oonvey(ing] no right, title, or · 

interest hold by the united States in any ot the lands or · 

resources." 43 C.F.R. S 4130.2(b). The intarast is also >a :. 

defeasible one as active use may be decreased on a temporary basi~ : 

due to drought, fire, other natural causes, or overutilization. 43 

c.P.R. S 4110.3-2(a),(b). 

The. regulation pertaining to an appeal of the decision of an · 

authorized officer of the BLM concerning grazing per1nits or leases; 

and the circulllstances under whieh .-the authorized officer's dacis.iciri : 

may be placed. in full fore• and effect clearly il -lustrates as a 
matter of law the BLM's bias in favor of removing horses rather • 

• , . 

than cattle in its programs to improve the condition of the range · 

on public lands. 

A period of thirty days after receipt of the final 
decision is provided tor fil i ng · an appeal. Decisions. 

. that are appealed shall be suspended pending final action 
except as otherwise provided in this section. Except 
where grazing use the preceding year was authorized on a 
temporary basis under S 4110.3-l(a) of this title, an 
applicant who was granted grazing use in the ·preceding 
year may continue at that level of auth0rized active use 
pending final action on the appeal. The authorized 
officer may placa the final decision in full force and 
effect in an emergency to stop resource deterioration. 
Full force and effect decisions shall take ef~act on the 
date specified, regardless ot an appeal. 

43 C.F.R. § 4160.3(3). 

It is clear as a matter of law that when taead with choices 

about how to manage natural resources on public lands, the 

implefflentation of 43 C.F~R- S 4770~3(c) creates a b~as in favor cit

reDoving horses when compared to the BLM's regu~ations governing 

23 

....... 

l 



.. rJF=lN- 29-1 900 18:58 FROM TO 91202?246941 P. 12 

active use reductions for livestoclc, 43 C.F.R. S 4160.J(c). 

First, the regulations concerning grazing mandate that changes 

in active usa in excess ot 10 percent shall ba implemented over a 

5-yaar period. 43 C.F.R. S 4110.3-J. Moreover, to place an act·ive 

use reduction dQcision into full force and ef f eot to protect ·. 

resource deterioration requires an emergency. Faced with resource 

. · deterioration of the forage on public lands, the BLM may plac:a 

horse removal decisions in full force and e:fteot merely upon · a·: 
determination that an excess number of horses exists in an area, 43 . 

c.F . .R. S 4160.3(c), a significantly lower threshold than the 

".mergenoy" necessary to reduce active use by 11 vestock.. 

·Furthermore, there is no mandatory phase-in of de .cisions to remove 

· -lllore than 10 percent or the horses in a given area •. 
. . . 

This pra-terence for livestock grazing and protecting the 

commercial interests of grazing permitteas is contrary to tha 

requirement of congress explicit in tha Act, 16 u.s.c. S l333(a)i 

that BLM manage wild horses "in a manner that is design.ad · to 

.achieve and maintain a thriving ecological l)alance · on the public 

lands." More importantly, this preference exalts the position ot 

livestock over that of wild horses, a result contrary to the 

protective status that Congress expressly accorded wild hor~es :1n 
.the Free Roaming Wild-Horses and - Burros Act. Wild horsas are net . 

crowding out livestock or receiving the majority of Au.Me, therefore 

the BLM's bias in favor of removing horses is not at al ·l' 

defensible. According to a recant report of the ·unitad s-t:at•s 

Covernment Accounting Oftice, domestic livestock grazing on puJ:>lic 
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lands outnwnber wild horses by a ratio of almos .t one hundred to 

one. GAO/RCED-90-110, Report to the Secretary of the Interior, 

Rangeland Management, Improvements Needed in Faderal Wild Horse 

Program, at 24 (1990) .. The report also states that "domestic 

· livest.eek consume 20 times more forage than wild horses.. Even 

substantial reductions in wild horse populations will, therefore, . 

not substantially reduce total forage consumption." lg_,_ 

any additional bias against wild horses can only res .ult in further 

decreases in the nuw,er of wild horses without any improvement in 
the public rangelands. 

While the legislation and the legislative history refer to ·a . 

"thriving natural ecological . balance, n nowhere has it been 

suggested in the ·regUlations that cattle shculd be removed or that 

grazing rights should be restr.icted simultaneously with the 

datermination that a wild horse removal decision should be 

immediately implemented. Tha full force · and effect t-egulati<m · 

results in a situation where no time is · allotted for the stucfy 

intended ~Y Congress when roundups are permitted so easily. 

POINT TWO 

'I'D FULL FORCB ADD EFFECT REGULATION, 43 C.F.R. 4770.,3 (.a) 1 VIOLATES 
'1'H!: REQUIREMENT OJ' KAlTAGDJm'J.' AT DB M:Z:NJ:KAL JIDSIBLE LEVEL, AS 
MUDATED BY THB WXLD J'ltEE•RO.AM%NG XOUES Alff> BUUOS ACT, 16 a.s.c. ss 1331•13-4.0. . . . 

The Sacreta~y is required to 0onduct all wild horse activities · 

at the "l1linimal feasible lev-el 0 o~ management: 

The Secretary shall manage wild free-roaming hor ·ses and. 

25 
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burros in a mannar that is designed to achieve and 
lll&intain a thriving natural ecological balance on the 
public lands .• • All management activities shall be at 
the minimal feasible level. 

16 o.s.c.A. s 1333(a). 

P. 14 

Moreover, BLM 1nanagement of wild horses must ba constrained tc 
"the minimum level necessary to attain the obj ecti vas identified in 

approved land use plans and herd management ar .ea plans. 0 43 c.t. -R. 

S 4710.4. 

Prior to the enactment of 43 c.F.R. 4770.3(0), SLM decisions 

to remove excess wild horses and burros which were not yet mad• 

final by the signature of the Secretary, were automatically stayed .: 

pending appeal: 

A [BLM] decision will not be effective during the time in 
which a person adversely affected may tila a notice of 
appaal, and tha ti~ely filing of a notiee of appeal will 
suspend the effect of the decision appealed from pending 
the decision on appeal. 

43 C.F.R. 4.2l(e). Thus, a person who cnallenged a BLM decision to 

remove wild horses - had an opportunity to be heard in the 
administrative process before the animAls underwent the trauma of 

being rounded up by heliocpter and transported ·to . the adoption 

facility, and bafore BU-I' undertook the expense of a wild horse 

roundup. 

'l'hat is no longer the c;ase. with the enactment of 43 C.F.R · • . 

4770.J(c), an authoriied BLM officer may place in lull force and 

effect decisions to remove excess wild horses and burros from 

public and private land. The automatic stay no longer appllas to 

tha appeals process, and euthol:'ized of:ficers suoh as district 

managers have the discretion to proceed with wild horse round-ups 

26 
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pending appeal. The impact of the full force and effect rule is 

devastating under certain circumstances. In such a situation, BLM 

conducts a wild horse round up; IBLA subsequently rules on appeal 

that animals should not have been removed; then SLM must take 

remedial measures in an attempt to correct its error. In the : 

process, wild horses have been needlessly removed from - tha 

rangelands and replaced as though fungible commodities, rather than 

being respected as "living symbols of the historic and pioneer 

spirit of · the West," meant to be protected by the Wild Horses arid 

Burros Act from "capture, branding, harassment, :or death." 

u.s.c.A. s 1331. 

The statute's minimal feasible level requirmment ·is 

ef fe<:ti valy violated when there is no proper ciaterinination of 

·excess. Under the new regulation, no independent, objective 

detar1nination of excess will be possible for aggrieved parties 

appealing a removal decision. Instead, removals are allowed to : . . 

take place iJnmediately while interested parties pursue the . time

consUJDing administrative stay which may or may not be granted while 

an appeal is pending. 

The ability of local BLM officials to place removal decision$ 

in full force and effect greatly · increases the possibility th~t ·· 

unnecessary removal plans will be implemented. While the stay is 

being pursued through administrative channels, ta~geted horses are 

herded by helicopter towards trap sites. They are · forced to run 

several miles as the helicopters hover above them. Filmilies become 

separated as they run. Foals and ailing animals often . die .du~ing · 
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this process. Fetuses may be aborted. The surviving horses are 

placed in crowded holding pens where many become ~ick . from the 

constant dust and close confinement. The horsa .a subsequently. · . 

become susceptible to common domestic diseases to which they 

previously had not been axpoaed. 

The wild horsQs are then loaded onto trucks and brought to 

auction centers. All males are castrated upon arrival. Many th~ 

hor!les ara not adopted. Others are eventually are sold to 

slaughterhouses, oontrary to the law. These removals cause trauma 

and suffering to wild horses from which many do not ·recover. These 

facts <::0ncerning the effect of an improper removal underscore th .a 

il!lportanca of a determination that the !Ull force and eff QCt 

regulation is contrary, as a Datter of law, to the requirements of 

the Wild :tree-Roaming Horse .and Burros Act. Once the removal has 

been effected, no "r(iffledy" that was contemplated in tha comments on 

~be proposed full force and regulation ean prevent the unnecessary 

in:f1iction ot harassment and death on wild horses, whose individual 

well:being is ensured by the Act. 

'l'he full force and effect rule will lead to th~ unneoessat'Y · 

manipulation of wild horses and burros, and thereby violates the 

Wild Free-Roaming Horses and Burros Act requirement that BLM 

activities ra~ain at the minimal feasible level of management. 16 

u.s.c.A. S l333(a). The ability of an aggrieve~ party to saek ·a · 

stay of the BLM decision to remove horses pending appeal would 

ensura that the handling and relocation of wfld horses are 'kept ~Q 

a minimum. 
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In the supplementary information accompanying final 

pUblication of the full force and effect rule, BLM set forth two 

courses of action which could be taken should IBLA rule on appeal 

that BLM had erroneously rcamovQd wild horses. 57 Fed. Reg. 29,6!51, 

29,652 (JUly 6, 1992). BLM proposed that it could 1) relocate a . 

similar number of animals from another herd to replace animals 

re~oved in error, and 2) future removals could ·be defarrea until 

herd size returns to the proper level. l.cL., 

The results of an improper removal underscore the importanc~ 

of the determination that the full force and effect regulation is 

in contravention of tha Act as a matter of law. The proposed 

remedial courses of act i on, 57 Fed. Reg. 29 1 651-52 (July 6, 1992), 

illustrate the misguided nature of BLM policy, and neither cour •sa 

of action is a satisfactory remedy . With each wild ho:rse removal ·, 

the genetic stock of America's wild horses is irreparably alterad. 

Tha relocation ot animals from another herd (which would 

necessarily impact the herd from which those animals were remove~) 

or the deferral of subsequent round-ups cannot repair the damage 

dona. Tha Act not only saeks to guarantee that wild horses wil'l 

thrive in acceptable numbers on public lands, but it protects the 

interests and wellbeing ot indtyidual animals, · which "shall b• 

protected from capture, branding harassment or death." 16 o.s.c. 
§ 1331. The concern in the Act for the wellbeing of the horses, 

not si~ply for the maintenance of an acceptable total number of 

animal in Qaoh Herd Management Area, was coinp.lately overlooked whan 

the regulation was passed. 
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In the comments on the final regulation, it was stated, 

[E)ven if .the IBLA ware to ultimately find the BLM 
removal to be incorrect, animals that ware removed in 
error could either ba replaced with animals from another 
herd area having exca1111 animals: or thQ h•rd could be 
allowed to increase through normal reproduction until the 
population again reached a thriving natural ecologica1 
balance. consequently, no permanent or significant 
damage would result from failure of the IBLA to hear a 
Petition for Stay of a Decision prior to gompletion of a 
removal action. 

57 Fed. Reg. 29,653 .(July 6, 1992). 

This conclusion is erroneous, as it completely disregards that 

concern that wild horses not be individually harassed or harmed 

that is explicit in the language of the Act and central to its 

intent. An automatic stay pending appeal serves as further 

insurance that tha impact of each round-up is carefully considered. 

In the supplementary information, BLM makes · much of the 

several months taken by IBLA to render a decision on appeal of a 
.Challenged round-up, which BLM alleged interferad w-ith effactiva · 

.management of wild horses. !57 Fed. Reg. at · 29, 651-53. The 

difficulties pointed t0 by BLM are a raflacticn of the 

ineffectiveness of management methods employed by 8LM rather than 

problems associated with delay• associated with decisions on 

appeal. Proper management which avoided the development ot 

,"emergency" situations through prudent and thorough planning, and 

whieh took into account the period neqessa~y for the pursuit of an 

a<1ministrative appeal, could easily overcome these difficulties. 

True emarqanoy situations requiring · ·the immediate removal ot Wild 

horses could be proper1y authorized by the secratary. 
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CONC:Lt7S:tOH 

The BLM has exceeded its delegated authority in enacting the . 

full force and ettect regulation, 43 c.F.R. S 4770.3. Congress . 

never intended the authority to immediately remove wild horses to 

vest in parties other than the secretary or his immediat .e 

subordinates. Tne regulation exacerbates BLM's existing 

impermissible bias against horses in favor of the graz~ng of 

livestock. It also increases the potential for management of 

horses above the "minimal :feasible level" contemplated by Congress. 

For all the foregoing reasons,. it is respectfully submittlild 

that the motion of the plaintiffs f9r summary judgmant in their 

favor and against the defendants on plaintiffs' first and second · 

claims for relief should, in · all respects, ~e granted. 

Accordingly, we respectfully request declaratory roliaf dQclarihg 

that 43 c.F.R. S 4770A3(c), as enacted, violates the Administrative 

Procadure Act, 5 u.s.c. SS 553 and 702 in that it delegates to the 

BLM mere authority than that intended by Congress. Plaintiffs 

further request a judgment permanently enjoining defendants from 

applying 43 c. F .:R. § 4?70. J (c) as enacted; and that the cour.t · 

should grant other and further relief as it may deem appropriate. · 
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Dated: July 26, 1993 

TO 912027246941 

Raspectfully Submitted, 

-
Bar# 387255 
Professor of Law 
Rutgers Law School 
15 Washington street 
Newark, New Jersey 07102 
(201} 648-5989 

Attorney for Plaintiffs 

Of counsel: 
Anna E. Charlton 
Rutgers Law School 
(201) 648-5989 
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UNITED S'l'ATIS DISTRICf COVRT 
FOR THE D%STRICT 07 COLOMB~A 

. . . 
iacnm. BLAltll, X9 Ranch, Vai.l : 
Arizona 85641; TIM01'HY W~LSON, 505: 
Brown street, Reno, Nevada 89509; : 
tttrBLXC LAJmS RESOURCE COtJlitCIL : 
243 california Avenue, Suite 4 : 
Reno, Nevada 89509, : 

Plaintiffs, 

v. 

BRUCE ~ABBLTT, Sacretary ot 
the Interior, 1849 .c Street NW, 
Washington, o.c. 20240; JHES 
BACA, Director of the 
Bureau of Land Management, 
1849 c street NW, Washington, 
o.c. 20240; in their official 
capacities, 

Defendants. 

• • . • 
• • . . 
: . -: 

· • . 
• • 
• . 
• . 
: . . 
: 
• -----------------· 

civil Acticn 
case No. 93-276 

Judge R. c. .Lamberth 

STATD!llff 01' MJ\'l'ER.IAL JIAC'l'S M 'l'0 DICK THDB IS NO 
GDUJ:lfB %SSUE 

P.06 

. ' . 
• ' . •, 

Pursuant to Federal Rule of Civil Procedure s·6 (c) and Loc~l · 

Rule 108 (h) of this court, plaintiffs make this statement ·of 

material facts as to which there is no genuine iss .ue. 

keferences to the Record relied upon to suppo~t this Statement 

shall be as follows: Complaint [ "Comp • ., J ; Defendants' Answer 
1, 
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["Ans."); Affidavit of Michael Blake ("Blake Aff."]; Affida"l/it of 

'l'imothy Wilson ("Wilsen Aff."l 

1. Plaintiff Michael Blake is an award-winn'ing author and 

winner of an Academy Award for his screenplay "Danees With Wolves, •• 

based on his book of the same namQ. Michael Blake has written and . 

lectured widely concerning the preservation of America's wildlife, 

in particular wild horses. ·comp. ! 1; Ans. 1 1; Blake Aff • 1 1. · 

Mr. Blake became interested in the Bureau of Land Management,. s 

programs for managing of wild horses in the spring of 1991. He 

actively promoted the Bureau of Land Management's wild horse 

adoption program, comp.! 2; Ana.! 2; Blake Aff. ! a;. and himself 

adopted two wild horses. As he became more .faJDiliar with the · 

Bureau of Land Management'• policies and proeeduras, ha realized 

that wild horse removals and adoption programs ware not an 

effa~tive way to manage wild horses. comp. ! 2; Blake Aff. 1 .9. 

In July 1992, Mr. Blake called for an independent count of Nevada's 

wild horses, and a moratorium on horse round-ups pending . 

development of accurate horse population atatistics. Blake Att . 1 

10. Mr. Blake provided .funding for an aerial c.ensus of Nevada'• 

wild horses conducted by plaintiff Public Lands Resourca Council. 

Comp.! 2; Blake Aff. 110-lJ. 

2. Plaintiff Tim Wilson · is a lifelong rasident of Nevada. 

Comp. ! 3; wil:son Aft:. ·! 1. Be is o. locntion manager tor motion · 

pictures filmed in the western United states. He is a contractor 

for tba state of Nevada Department of Economic OeveloP2Dent, M~tion 

. Picture and Television Division. He frequently is called upon . to 

2 
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feature wild horses in the productions that h• manages. Comp• 1 ,3 i 

Wilson Aff. 1 J. Mr. Wilson flew on a numl::)er of plaintiff Public · 
. . 

Lands RQs:ourca council's wild horse census flights. Wilson Aff .• ··!1 ' 

14-15. He is familiar with tha condition of wild h_orses in Nevad _~· 

and with tha Bureau of Land Management'~ policies : and procedu~es . 

for managing wild horses on public lands in Nevada. Wilson Aff .• 1·! 

4-12, 

3. Plaintiff Public Lands ·Resouroe council ("PLRC") is ·~~ 
association whose . members inolude residents of Nevada. PUC .is 
dedicated to and one of its sole purposes is the prom9tion of the 

welfare and protection of wild horses, specificall~, ·the survival o·f 

' America's rULaining wild horses on public land. Blake Aff. 1,r l ·0-

12; Wilson Aff. 1 lJ. In 1992 1 PLl\C conducted an aerial survey of 

Nevada's wild hors•s, following the grid system aatablished by · t :he 

.Bureau of Land Management. Comp. 1 6; BlaJte At~. !! 10-11; Wil!lon 

Aff. 114, 

4. PLRC's goals are sihared by the individually _ named 

plaintiffs, Michael Blake and Tim Wilson, both of whom are members 
ot PLRC. Mr. Blake contributed financially to the aerial sur.t;ey 
of Nevada's wild horses. Mr. Blake and Mr. Wilson both acted ·a~ 
spokespersons for PLRC when· publicizing PLRC's concerns about i;he 

true number of wild horses remaining in Nevada • . CoDp. ! 7 .. Blak~ 

Aff. !! 10-12. Wilson Aff. 1! 13-17. 

s. Among the members of . plaintiff Public Lands Resource 

Council are residents of Nevada and nearby states who have in the 

past and have the right in the future to be users and enjoyers 9t 

3 
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l d ' 1d11.·fe and horses affectad by the regulation being the ans, wi , 

challanged in this action. Comp. 1 s. Blake Aff. 1! 10-12 ;· Wilson 

Af.f. 111.3-17. 

6. . Defendant Bruce Babbitt is the secretary of the Interior• 

secretary Babbitt is charged with the management of federally own~d· 

public lands. Comp. 110; Ans. ! 10. 

7. Defendant James Baaa is the · Director of the Bureau of Land . 

Management, which is charged with the administration of federal law 

and policy concerning public lands, specifically the protection and 

management of wild horses and burros on public lands. Comp. 111; 

Ans.! 11. 

a. Defendant Seeratary of the Interior is charged 

specif'ically with the protection and management of wild free

roaming horses and burros on public lands pursuant to tha Wild · 

Free-Roaming Borsa a.na Burro Act, 16 u.s.c. § 1331 · .et seq. comp. 

·! 12; Ans. 112. 

9. Defendant Bureau of Land Management ( ttBLM") . .is 

responsible for the protaction and management programs for wild 

horses in Nevada pursuant to the Wild Fraa-Roaming Horses .and 

SUrroa Act, 16 u.s.c. § 1331 et seq. As part of its program of 

management, the BLM engages irt removals from public .lands of wfl.d 

horses deemed to be in excess ot th• number consider-ad by BLM to~ 

the appropriate management level in a designated herd management 

area. Comp. 1 13; Ans.! 13. 

10. Interested parties, i.e., those who would be a~fected by 

a decision to remove wild horses, are givQn notice by the BLM .. of 

4 
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1 14 Plaintiff Michael pending removal. plans. Comp. 14 ;. Ans• • . 

Blake has submitted comments opposing proposed ·wild horse removals. 

comp. 1 3; Blaka Aff. ! 1s. Plaintiff Timothy Wilson ha_s submitted ·: 

comments opposing proposed wild horse removals. Comp. 1 5 i Wilson · 

·Aff. ! 22. comments on proposal .s to remove horses have also been .· 

submitted on :behalf of plaintiff PUolic Lands Reaource council. · 

Comp. 1 9. 
' ~. . 

11. Interested parties aggrieved by a decision · of the SLM' tCil ·: 

remove wild horses, are able to challenge, . at the administrati'~ .e '. 

level, l:>y filing a notice ot appeal with the·Interior _ Board of L~d 

. Appeals. 

1.2. 

comp. 115; Ans. 1s • 

Prior to August s, 1~92, the filing · of such notice _:, · . 
pursuant to BLM regulation 43 c. F • .R. § 4. 21 (e), would · automatically 

stay the removal decision pending disposi tiC!n of the ap.peal. Comp·. 

117; Ans. 117. 
,,• . 
. , , , ' 

13. In 1992, BLM amended .its regulations . . .... . . . 
govern:ing : 

administrative appaals of wild horse removal decisions. comp • . ! 
18; Ans. 1 18. Pursuant to the amended regulation, 43 c.F.R. ···s 

4770.3 (c), ett'ective August S, _1992, tt [AnJ authoriaed officer may 

place in !ull _force and effect decisions to remove wild horses · or 

burros from public or private lands •.•. Full force and effect 

.decisions shall take effect on the date specified, regardless of ~h · 

.appeal." 

14. The practical conseque.noe of 43 c.F.R. s 4770.J(e) · is to 

perait "authorized o:f:ficars" of the BLM to etfec .t ·"i211mediat•" · 

removals ot Wild horses. Comp. 119; Ans.! 19. 

,. 
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1s. 

4770.3(0) 

Plainti££s have challenged this ·regulation, . 43 c.F.R. s· 
on the grounds that it is in contravention of provisions 

af the wild Free-Reaming Horses and Burros Act, 16 O.s.c. S 1331'et 

saq., ass 1333(b)(2) of this Act expressly provides that only the 

secretary of the Interior may i mmadiately remove wild horsas. 

16. on January 6, 1993, the Bureau distributed to interes~ed 

parties a notice cf a proposed round-up of horses in · th• Buffa-io · 

Hills and Granite Range Herd Management Area. 

24. 

17. On Wednesday, February 3, 

comp. 1 24; Ans_. ! . ..-:-

1993, · plaintiffs' 

representative contacted Bud · Cribley, the Bureau of Land 

Management's Area Manager in the Sonoma-Gerlach Resource Area -of 

the Winnemucca Districtt to ascertain if a fina l decision to remova 

horses had been made. Mr. cribley stated that ha had signed tha 

recommendation for the tinal removal plan, and that -Ron Wenker, · the 

District Manager, would sign the decision on February 9, 199 3, 

which decision would be placed into full force and effect. comp. 

1 25; Ans. 1 25. 

18 •. On February 9, 1993, Mr. Wenker signed the decision · to 

remove horses, and placed that decision in full · force and effect 

under 43 C.F.R. S 4770.3(c). Mr. cribley confirmed by telephone ~o · 

plaintiffs' representative. that the removal of horses began on 

February 9, 1993. Comp.! 26; Ans.! 26. 

19. · 'I'he tinal removal daciaion was mailed to interested 

parties. The copy mailed to plainti£fs 1 representative wa~ 

postmarked February 9, 1993. comp. 1 27; Ans. 1 27. This ~as 

6 



(_,, 

t 

~ • ? AN-29-1900 19:43 FROM TO 912027246941 P, 12 

, received by certified mail soma elaven days later on F~bruary 20, 

1993. The removal of horses from the Granite Range was ~plated 

on February 20, 1993. Thu~, the BUrQau of Land Management had 

~ompleted the removal frolll the Grani ta Range Allotment bafore 

interested parti•• even raceivad notification of approval of the. 

removal plan trom which thay could appeal. 

Raspect!ully submitted --, • 

/' A-J _s, 
Garw~Francione 
Bar No. 387255 
Rutgers Law School 
15 Washington Street 
Newark, N.J. 07102 

Attorney for Plaintiffs 
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