Wild Horse Litigation

I. In your meeting of October 10th you directed me to work with the Attorney General to determine the advisability of filing litigation against BLM to ensure Nevada receives its fair share of federal dollars for wild horse management

II. I informed you that Nevada has the majority of wild horse in the U.S. but receives less than 50% of the federal dollars available for wild horse management.  

III. The state of Wyoming, which has substantially fewer horse than Nevada threatened litigation against the BLM resulting in a funding agreement between Wyoming and BLM.  

IV. It was suggested at the October meeting that similar litigation or threat of litigation be considered for Nevada.

V. You directed me, as the Director of the Department of Conservation and Natural Resources to look into the advisability of such an action, in consultation with the A.G. and report my findings to you; which I did on January 11.
VI. At that meeting I recommended moving forward with a couple of cautionary notes…one of which was the cost of litigation to the State of Nevada.  You asked me to provide to you an estimated cost for filing an action.
VII. I have consulted with your legal council from the Attorney Generals office, Colleen Hemingway and former counsel Nhu Nghen, as well as Cathy Barcomb.
VIII. Once again I believe litigation is a viable option to achieve the outcome you indicated…that is receipt of Nevada’s fair share of wild horse dollars…and there is a likely outcome of success, either by pursuing this all the way through the judicial process or by entering into a settlement at some point.  To pursue full litigation to a court decision is expected to take at least two years and use the services of a Deputy Attorney General for about 30% of their time.  The Attorney General’s Office estimates that the state cost for this litigation would be $70,000.  The Nevada Department of Wildlife has expressed interest in partnering with the Department of Conservation and Natural Resources in this effort so some cost and resource sharing could result.  Additionally, the law allows for the prevailing party to cost recover legal fees; however I would not count of recovery to actually occur.  As was pointed out by Commissioner Evans last meeting, this does not include the federal portion of the cost of litigation.  That too is taxpayer dollars.  Also keep in mind that the Heil Trust dollars will be exhausted in 2010 given current expenditure levels.  Litigation will hasten the time the funding runs dry.  Since the Trust has a limited time frame and given the lag in legal services billing under the state system, I will need to find additional resource to cover these costs in fiscal year 2011 and 2012 and beyond.  Finally, Cathy, being the Commissions’ only staffer, will need to devote a good bit of her time to the litigation, taking away from her direct efforts for the benefit of wild horses.
IX. As I reported in the January meeting, you must remember that federal natural resources dollars are declining across the board.  We are not necessarily dealing with the same size federal expenditure levels in 2008 or 2009 that we were dealing with in previous years.   Consequently, all states may see reductions in funding and if Nevada received a greater share, herds in other states may be impacted as a result.

X. Second, litigation is an aggressive action and one that tends to impact relationships and stifle communication and cooperation.  By pursuing the litigation alternative, we may be closing the door, at least on some level, to communication and a cooperative working relationship with the BLM.
XI. The BLM’s wild horse funding in Nevada is fluid and somewhat difficult to get a handle on in terms of actual dollars expended and, more importantly, AML status.  This information is critical to our understanding Nevada’s wild horse situation and the funding shortfall before crafting a potential complaint.  Before you is a very well written and thoughtful memorandum from Ms. Barcomb to me regarding BLM AML and funding status.  

XII. In conclusion and given the sentiments of the Commission provided in your October and January meetings I would respectfully recommend that a letter be sent to the BLM from me, as the Department Director, requesting answers to the questions contained in Ms. Barcomb’s March 25th memorandum.  Once that information is obtained we will work with the Attorney General’s Office, through Ms. Hemingway, to draft a complaint against the BLM to secure appropriate funding levels for wild horse management in Nevada.  It would be our intention to have such a document ready for your final approval and authorization at your next meeting

XIII. Thank you for your consideration. 
XIV. Questions??

