‘ L IS/3% %]

UNITED STATES DEPARTMENT OF THE INTERIOR 4700 (932)
BUREAU OF LAND MANAGEMENT
ARIZONA STATE OFFICE «

w N

March 29, 1989

Memorandum
To: Director (200), Room 5626
From: State Director, Arizona

Subject: Wild Burro Management on Arizona and Nevada BLM Lands and the Lake
Mead National Recreation Area (LAME) Lands

A national policy issue surfaced between the National Park Service (NPS) and
the Bureau of Land Management (BLM) when NPS cancelled a standing memorandum
of understanding and drafted a proposed instrument which would have
drastically changed our working relationship. The area of concern is the
management of wild burros that use the lands administered by both agencies as
part of their natural habitat. We feel that sister agencies should be able to
solve their problems in house to the satisfaction of both organizations and
their clientele. This memorandum is to inform you of the problem and to seek
your help in resolving it at the Washington level.

Arizona and Nevada BLM had a Cooperative Agreement with Lake Mead National
Recreation Area (CA 8360-81-01 and AZ 9950-CIA-0001) to cooperatively manage
the wild burros that use the lands of both agencies. The burros were managed
under the Wild, Free-Roaming Horse and Burro Act (P.L. 92-195) and 43 CFR 4700
regulations. Cancellation notice was provided by a letter dated August 17,
1988.

In a subsequent memorandum, dated November 22, 1988, the Park Service proposed
a draft interagency agreement. The draft agreement stated that the Park
Service was specifically exempt from the Act (P.L. 92-195) and that the wild
burros would be managed under Park Regulations, which considered them an
exotic species, subject to complete removal (at NPS discretion). The Field
Solicitor, San Francisco Field Office for the National Park Service, provided
the Park Service Solicitor with an opinion that supported their position. The
Park Service Solicitor indicated that he had discussed the issue with the
Solicitors Office (Pacific Southwest Region) for BLM, who apparently agreed
with his opinion. A Park Service employee indicated informally that they were
considering complete burro removal in the long term.




Based on our interpretation of the intent of the Act (sec. 4) and 43 CFR
4700.0 regulations, the burros should be managed under BLM guidelines. In
the regulation 4700.0-5 (1), wild horses and burros are specifically defined
as unbranded and unclaimed horses and burros that use public lands as part or
all of their habitat. Historically, wild burros have inhabited both the Lake
Mead National Recreation Area and BLM lands in Arizona and Nevada. They water
at the lake/river and move out to BLM lands to feed. Since these animals move
back and forth from public lands to Park Service lands, they must be
considered wild burros. If this were not true, every time the burros crossed
the Park Service/BLM boundary the policy that directs their management would
change. Broadly speaking, National Park Service is a land management agency
that manages habitat, while BLM has jurisdiction over the wild burros.

If the NPS opinion prevails, we can expect a negative impact of about 20% to
Arizona's wild burro population and about 50% to Nevada's. Collectively,
Arizona and Nevada manage about 67% of the Bureau's total burro population.
Such a decision could also set a precedence. Other federal agencies, such as
the Fish and Wildlife Service (Wildlife Refuges) and military reservations
also border BLM lands. Should these agencies take similar actions, the burro
program could be drastically impacted. There are no known conflicts at
present. Special interest groups such as the Animal Protective Institute
(API) can also be expected to become involved. API obtained two court
injunctions preventing Nevada BLM from removing burros from the Desert Range
and Caliente areas. They threatened additional suit should BLM proceed with
burro removals in the Gold Butte Area of Lake Mead National Recreation Area.

At present, Arizona and Nevada Districts are considering a proposed interim
agreement with the Lake Mead National Recreation Area. This agreement would
essentially allow NPS and BLM to operate as they have in the past until the
issue is resolved.

We have attached materials pertinent to the issue. If you need additional
information, please contact the Division of Lands and Renewable Resources
(932) in the Arizona or Nevada State Office.
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Acting
4 Attachments
1 - Cancelled, Cooperative Agreement with Lake Mead National
Recreation (CA 8360-81-01 and AZ 9950-CIA-0001)

2 - Draft Interagency Agreement proposed by the Park Service

3 - Interim Interagency Agreement Between Lake Mead National
Recreation Area and the Bureau of Land Management

4 - Background Information
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IN REPLY REFER TO:

United States Department of the Interior 4700 (023)

BUREAU OF LAND MANAGEMENT

Phoenix District Office .
ARIZONA STRP DIST.
2015 West Deer Valley Road BU. LAND MAMAGEMENT

- - DM
Phoenix, Arizona 85027 MW

December 2, 1986 DECO 3 ’86

Memorandum ors

To: District Manager, Arizona Strip O sttt
District Manager, Las Vegas

Superintendent, Lake Mead, National Park Service

From: District Manager, Phoenix

Subject: Cooperative Agreement, Burro Management

Enclosed, for your files, is a fully executed copy of the Cooperative

Agreement for burro management between the Bureau of Land Management and

Lake Mead National Recreation Area. -
Enclosure %




COOPERATIVE AGREEMENT
BETWEEN
LAKE MEAD NATIONAL RECREATION AREA
(CA-8360-81-01)
AND THE
BUREAU OF LAND MANAGEMENT
(AZ 950-CAI-001)

ARTICLE I
Background and Objectives

It is Jjointly recognized that wild, free roaming burros inhabit
ad joining lands that are administered by the Lake Mead National Recreation
Area, National Park Service, and the Las Vegas, Arizona Strip, and Phoenix
Districts of the Bureau of Land Management, and;

Concentrations of these animals occur during the hot, dry months
along the Colorado River area, primarily on the Lake Mead National
Recreation Area, but also on BLM lands administered by the Las Vegas,
Arizona Strip and Phoenix Districts, and;

There is a mutual desire by the Bureau of Land Management and the
National Park Service, to work cooperatively in the management of burros
that utilize the lands identified above, and

Management of wild free-roaming burros on public lands was author-
ized by Congress under the Act of December 15, 1971, 16 U.S.C., 1331-1340
as amended. Implementation regulations are found in 43 CFR Part 4700.
Public Lands are defined as lands administered by the Secretary of the.
Interior through the Bureau of Land Management. The Lake Mead National
Recreation Area under the National Park Service does not come within that
category, and is specifically exempt from the Act (P.L. 92-195). Therefore,
any management of burros must be by means of a cooperative agreement as
provided in 43 CFR 4710-3.

ARTICLE II
Statement of Work
NOW, therefore, it is agreed:
1. Herd Management Plans will be a joint effort with BLM, Las Vegas

District, Arizona Strip District or Phoenix District taking the lead role,
supported by appropriate Lake Mead National Recreation Area personnel.




2. Management Plans will use the format outlined in BLM Manual
4730.6. The general objective of the management plan is to establish a
natural ecological balance to benefit wild free roaming burros in harmony
with other resources. It is understood that stocking rates are an initial
stocking level that may be adjusted based on future studies or other per-
tinent information. These stocking rates provide for the management of
wild and free roaming burros in a manner that is designed to achieve and
maintain a thriving ecological balance. Management objectives will be con-
sistent with directives governing each part of this agreement.

3. Removal of wild, free roaming burros that exceed the herd size
to be determined in accordance with the Herd Management Plan(s) (43 CFR
4740.3, 43 CFR 4T740.4, and 43 CFR 4T740.5) will be accomplished through the
BLM Capture and Adoption Program, or other legally approved means. Burros
that become habitual problems around human developments will be removed
by a live capture operation.

4, Coordination will be required to identify the necessary per-
sonnel and funds needed to accomplish the removal of excess burros. An
Interagency Agreement will be established after all the necessary planning _
has been completed and agreed on by all parties concerned.

5. The BLM will be the lead agency in conducting capture opera-
tions and the National Park Service will provide funds, personnel or equip-
ment to the extent permissible under No. 4 of this agreement.

6. Burro Management will be conducted in accordance with the
Wild, Free-Roaming Horse and Burro Act (P.L. 92-195) and the Lake Mead Act
(P.L. 88-639) and the provisions of this agreement. Accordingly, the BLM,
with assistance from the National Park Service, will develop and include
within Herd Management Area Plan(s), burro management that will preserve
the scenic, historic, scientific, and other important features of the
recreation area.

7. The Lake Mead National Recreation Area Superintendent and the
Distriet Managers or their respective delegated representatives will meet
at least once each year to review the Cooperative Agreement and make any
necessary adjustments,

ARTICLE III

Term of Agreement

This Agreement shall become effective when signed by the parties
hereto and shall continue in effect for five years.

This Agreement may be extended by the execution of a Reaffirmation
Memorandum.




ARTICLE IV
Key Officials:
a. Superintendent, Lake Mead National Recreation Area.
b. Manager, Las Vegas District, Bureau of Land Management.
c. Manager, Arizona Strip District, Bureau of Land Management.

d. Manager, Phoenix District, Bureau of Land Management.

ARTICLE V
Parties to this agreement are not obligated to expend funds for the execu-

tion of this agreement unless funds are appropriated and are available for
the purpose of this agreement.

ARTICLE VI
Prior approval.

Not applicable.

ARTICLE VII
Reports.

Not applicable.

ARTICLE VIII

Not applicable.

ARTICLE IX

This agreement may be terminated by either party upon 60 days written
notice.

During the performance of this agreement, the participants agree to abide
by the terms of Executive Order 11246 on non-discrimination and will not
discriminate against any person because of race, color, religion, sex or
national origin.




No member of delegate to Congress, or resident Commissioner, shall be
admitted to any share of part of this agreement, or to any benefit that may
arise therefrom, but this provision shall not be construed to extend to
this agreement if made with a corporation for its general benefit.

FOR LAKE MEAD NATIONAL RECREATION AREA:

QM 8. MZ?M , Y g5 §4

Superjintendent, Date
Lake/Mead National Recreation Area

FOR THE BUREAU OF LAND MANAGEMENT

Z3., 7 F-z — s

Manager, Las Vegas District Date
Bureau of Land Management

J 9/22 /@/f

Manager, Arizona Strip District Date 7 ‘
Bueau of Land Management

/,4—— Da/tz//g///é

Manager, Phoenjf Distridt
Bureau of Land Managexent




United States Department of the Intersos ruoenx ostmer
NATIONAL PARK SERVICE

LAKE MEAD NATIONAL RECREATION AREA “ 2 E ‘m
601 Nevads Highway
IN REPLY REFER TO:
*  BOULDER CITY, NEVADA 8900% DM
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To: District Manager, Phoenix District, Bureau of Land Management
From: Superintendent, Lake Mead National Recreation Area

Subject: Interagency Agreement - Wild Horse and Burro Management

We have drafted an Interagency Agreement on wild horse and burro management
in which we have attempted to define and clarify our respective roles.

We have enclosed a copy of the draft for your review. We would like to
schedule a joint meeting to discuss and finalize the agreement in early

January, 1989.

Qur Natural Resources Management Specialist Michael Coffey will make the
meeting arrangements and can provide you with any additional information.
He can be reached at (702) 293-8935 or FTS 598-7935.

Enclosure

DEC 02 19%%

Datesint
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INTERAGENCY AGREEMENT
BETWEEN
o - LAKE MEAD NATIONAL RECREATION AREA
AND THE
BUREAU OF LAND MANAGEMENT

ARTICLE I
Background and Objectives

WHEREAS, it is jointly recognized that wild, free-roaming burros and
horses {inhabit adjoining lands that are administered by the Lake Mead National
Recreation Area, National Park Service, and the Las Vegas, Arizona Strip, and
Phoenix Districts of the Bureau of Land Management, and high concentrations of
these animals occur year around within Lake Mead Natifonal Recreation Area, and;

WHEREAS, the Bureau of Land Management (BLM) manages the public lands
and their various resource values under the principles of multiple use and
sustained yield that will best meet the present and future needs of the 5
American people, making the most judicious use of the land without permanently
impairing the productivity of the land and the quality of the environment, and;

WHEREAS, the National Park Service (NPS) administers the National Park
System and manages the units of the system to conserve their scenic, natural,
cultural, and wildlife resources and to provide for public enjoyment of those
resources in such a manner as to leave them unimpaired for the enjoyment of
future generations, and;

WHEREAS, the NPS and BLM both have responsibilities for carrying out
policies and programs established by the National Environmental Policy Act of
1969, Clean Air Act, Federal Water Pollution Control Act, Wilderness Act,
Endangered Species Act, Historic Preservation Act, Archeological Resources.
Protection Act of 1979, and other applicable public laws, recognizing that the
policies, programs, plans, and activities pertaining to our respective respon-
sibilities may significantly affect the other and recognizing the need for
harmonious and effective cooperative relationships between our agencies, and;

WHEREAS, management of wild, free-roaming burros and horses on public
lands was authorized by Congress under the Act of December 15, 1971, 16 U.S.C.,
1331-1340, as amended with implementation regulations found in 43 C.F.R., Part
4700 and public lands being defined as lands administered by the Secretary of
the Interior through the Bureau of Land Management, and;

WHEREAS, Lake Mead National Recreation Area, a unit of the National
Park System, does not come within this category, but is specifically exempt
from the Act (Public Law 92-195), and;
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HHEREAE. there is a mutual desire by the National Park Service and the
Bureau of Land’Management to work cooperatively in the management of burros and
horses that utilize the lands identified above;

ARTICLE II
Statement of Work
NOW, Therefore, it is agreed that:

1. Management of wild, free-roaming burros and horses inhabiting (wholly or
partially) the lands administered by the National Park Service, Lake Mead
National Recreation Area will be in accordance with United States Department
of the Interior, National Park Service Management Policies, National Park
Service guidelines, the Lake Mead General Management Plan and the Lake Mead
Resources Management Plan, which define wild, free-roaming burros and horses
as exotic species and provides means for control of populations up to and
including total removal. v

2. That Management of wild, free-roaming burros and horses within Lake Mead’
National Recreation Area will be a control program based on documented, scien-
tific information and data which demonstrates the need for and justifies control
measure to be taken. Examples of situations include:
a. Posing a hazard to public safety.
b. Interfering with the accurate presentation of an historic scene.
c. Damaging historic or archeological resources.
d. Damaging native vegetation or impacting soils due to concentrated use.
e. Interfering with natural processes and the perpetuation of natural
features or native species (especially those that are endangered,
threatened or unique).
f. Posing a public nuisance in developed areas or campsites.
3. Removal of wild, free-roaming horses and burros will be accomplished through

the Bureau of Land Management Capture and Adoption Program, or other legally
approved means.

4. The National Park Service, Lake Mead National Recreation Area and the Bureau
of Land Management, Las Vegas, Arizona Strip, and Phoenix Districts will exchange
scientific, biological, population, and other information regarding the manage-
ment of wild, free-roaming burros and horses.




S. Prior to any capture-removal operation of wild, free-roaming burros and
horses from the Lake Mead National Recreation Area and adjoining Bureau of Land
Management lands, cooperative consultation and advisement of the respective
agencies will take place.

ARTICLE III
- Term of Agreement

This Agreement shall become effective when signed by the parties hereto and
shall continue in effect for five years.

This Agreement may be extended by the execution of a Reaffirmation Memorandum,

ARTICLE 1V
Key Officials:

. 4

a. Superintendent, Lake Mead National Recreation Area.
b. Manager, Las Vegas District, Bureau of Land Management.
c. Manager, Arizona Strip District, Bureau of Land Management.

d. Manager, Phoenix District, Bureau of Land Management.

ARTICLE V

Parties to this agreement are not obligated to expend funds for the execution
of this agreement unless funds are appropriated and are available for the
purpose of this agreement. :

ARTICLE VI
Prior Approval.
Not applicable..

ARTICLE VII
Reports.
Not applicable.
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ARTICLE VH B¢« *;
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Not apblicabég;

ARTICLE IX

This agreement may be terminated by either party upon 60 days written notice.
During the performance of this agreement, the participants agree to abide by
the terms of Executive Order 11246 on non-discrimination and will not discrim-

inate against any person because of race, color, religion, sex or national
origin.

No member or delegate to Congress, or resident Commissioner, shall be admitted
to any share or part of this agreement, or to any benefit that may arise there-
from, but this provision shall not be construed to extend to this agreement if
made with a corporation for its general benefit.

For Lake Mead National Recreation Area:

et

ot
.

ATan O'NeiTT, Superintendent Date

For Bureau of Land Management:

Manager, Las Vegas District Date
Bureau of Land Management

Manager, Arizona Strip District Date
Bureau of .Land Management

Manager, Phoenix District Date
Bureau of Land Management .




AINTERIM INTERAGENCY AGREEMENT
BETWEEN
LAKE MEAD NATIONAL RECREATION AREA
AND THE 2 /
BUREAU OF LAND MANAGEMENT /

Vs

ARTICLE T
Background and Objectives

WHEREAS, it is jointly recognized that wild, free-roaming burros and
horses inhabit adjoining lands that are administered by the Lake Mead National
Recreation Area, National Park Service, and the Las Vegas, Arizona Strip, and
Phoenix Districts of the Bureau of Land Management.

WHEREAS, the Bureau of Land Management (BLM) manages the public lands and
their various resource values under the principles of multiple use and
sustained yield that will best meet the present and future needs of the
American people, making the most judicious use of the land without permanently
impairing the productivity of the land and the quality of the environment, and;

WHEREAS, the National Park Service (NPS) administers the Lake Mead
National Recreation Area and manages the units of the system to conserve their
scenic, natural, cultural, and wildlife resources and to provide for public
enjoyment of those resources in such a manner as to leave them unimpaired for
the enjoyment of future generations, and;

WHEREAS, the NPS and BLM both have responsibilities for carrying out
policies and programs established by the National Environmental Policy Act of
1969, Clean Air Act, Federal Water Pollution Control Act, Wilderness Act,,

- Endangered Species Act, Historic Preservation Act, Archeological Resources

.. Protection Act of 1979, and other applicable public laws, recognizing that the

. Ppolicies, programs, plans, and activities pertaining to our respective

- responsibilities may significantly affect the other and recognizing the need
for harmonious and effective cooperative relationships between our agencies,
and ;

WHEREAS, management of wild, free-roaming burros and horses on public
lands was authorized by Congress under the Act of December 15, 1871, 16 U.S.C.,
1331-1340, as amended with implementation regulaticns found in 43 C.F.R., Part
4700 and public lands being defined as lands administered by the Secretary of
the Interior through the BLM, and;

WHEREAS, Lake Mead National Recreation Area, a unit of the National Park
System, does not come within this category, but is specifically exempt from the
Act (Public Law 92-195), and, therefore, any management of wild horses and/or
burros must be by means of a cooperative agreement.

WHEREAS, there is a mutual desire by the NPS and the BLM to work
cooperatively in the management of wild horses and/or burros that utilize the
lands identified above;




ARTICLE I1

Statement of Work
NOW, Therefore, it is agreed that:
1. Herd Management Areas will be managed as a joint effort with BLM, Las

Vegas District, Arizona Strip District, and/or Phoenix Dlstrlct and the Lake
Mead National Recreation Area.

2. Coordination will be required to identify the necessary personnel and
funds from both agencies needed to accomplish the capture of excess or problem
wild horses and/or burros.

3. Capture of wild, Free-roaming horses and/or burros will be
accomplished through the BLM capture and adoptlon program, or other legally
approved means.

4. The NPS, Lake Mead National Recreation Area and the BLM, Las Vegas,
Arizona Strip, and Phoenix Districts will exchange scientific, biological,
population, and other information regarding the management of wild, free-
roaming horses and/or burros.

5. Prior to any capture-removal operation of wild, free-roaming horses
and/or burros from the Lake Mead National Recreation Area and adjoining Bureau
of Land Management lands, cooperative consultation and advisement of the
respective agencies will take place.

ARTICLE 11T

 Term of Agreement

This interim agreement shall become effective when signed by the parties
hereto and shall continue until management responsibilities for the wild
 horses and burros on Lake Mead National Recreation Area are resolved.

This interagency agreement will be considered the same as a cooperative
agreement for the purposes of management of wild horses and/or burros on the
Lake Mead National Recreation Area.

ARTICLE IV

Key Officials

a. Superintendent, Lake Mead National Recreation Area.

b. Manager, Las Vegas District, Bureau of Land Management.

c. Manager, Arizona Strip District, Bureau of Land Management.

d. Manager, Phoenix District, Bureau of Land Management.

2



]

ARTICLE V
Parties to this agreement are not obligated to expend funds for the execution

of this agreement unless funds are appropriated and are available for the
purpose of this agreement. '

ARTICLE VI
Prior Approval.
Not applicable.
ARTICLE VIT -
Reports.

Not applicable.




ARTICLE VIII

Not applicable.

ARTICLE IX

This agreement may be terminated by either party upon 60 days written notice.
During the performance of this agreement, the participants agree to abide by
the terms of Executive Order 11246 on non-discrimination and will not discrim-
inate against any person because of race, color, religion, sex or national
origin.
No member or delegate to Congress, or resident Commissioner, shall be admitted
_ to any share or part of this agreement, or to any benefit that may arise there-
from, but this provision shall not be construed to extend to this agreement if
made with a corporation for its general benefit.

For Lake Mead National Recreation Area:

Alan O'Neill, Superintendent Date

For Bureau of Land Management:

| ‘Wanager, Las Vegas District Date
Bureau of Land Management

Manager, Arizona Strip District Date
Bureau of Land Management

ﬂéhagér, Phoenix District Date
Bureau of Land Management



United States Department of the Interior
NATIONAL PARK SERVICE

LAKE MEAD NATIONAL RECREATION AREA
601 Nevada Highway
BOULDER CITY, NEVADA 89005

IN REPLY REFER TQ:

A44(LAME)

(X)L3019

August 17, 1988 o

Memorandum

108 District Manager, Arizona Strip District, Bureau of Land Management
From: Superintendent, Lake Mead National Recreation Area

Subject: Cooperative Agreement between Lake Mead National Recreation Area
(CA 8360-81-01) and Bureau of Land Management (AZ 9950-CIA-0001)
Dated December 2, 1986 - Wild Free-Roaming Burros

The Bureau of Land Management (BLM) manages the public Tands and their various
resource values under the principles of multiple use and sustained yield that
will best meet the present and future needs of the American people, making the
most judicious use of the land without permanently impairing the productivity
of the land and the quality of the environment.

The National Park Service (NPS) administers the National Park System and manages
the units of the system to conserve their scenic, natural, cultural, and wild-
1ife resources and to provide for public enjoyment of those resources in such

a manner as to leave them unimpaired for the enjoyment of future generations.

The NPS and BLM both have responsibilities for carrying out policies and pro-
grams established by the National Environmental Policy Act of 1969, Clean Air
Act, Federal Water Pollution Control Act, Wilderness Act, tndangered Species
Act, Historic Preservation Act, Archeological Resources Protection Act of 1979,
and other applicable public laws. We both recognize that the policies, pro-
grams, plans, and activities that carry out our respective responsibilities
may significantly effect the other. We also recognize the need for harmonious
and effective cooperative relationships between our agencies.

Management of wild free-roaming burros and horses on public lands was authorized
by Congress under the Act of December 15, 1971, 16 U.S.C., 1331-1340, as amended.
Implementation regulations are found in 43 C.F.R., Part 4700. Public lands are
defined as lands administered by the Secretary of the Interior through the
Bureau of Land Management. The Lake Mead National Recreation Area, a unit of

the National Park Service System, does not come within this category, and is
specifically exempt from the Act (Public Law 92-195).
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The existing and current Cooperative Agreement between our agencies does not
correctly identify current National Park Service management policy and guide-
lines for the management of alien (feral) species within Mational Park System
units. The difference in policies, guidelines, and current management goals
between our agencies require that we terminate the existing agreement as
provided for in Article IX, effective 60 days from the date of this letter.

We jointly recognize that wild free-roaming burros and horses inhabit adjoining
lands that are administered by the Lake Mead National Recreation Area, National
Park Service, and the Las Vegas, Arizona Strip, and Phoenix Districts of the
Bureau of Land Management, and that concentrations of these animals occur during
certain periods of time along the Colorado River area, primarily on the Lake
Mead National Recreation Area, but also on BLM lands administered by the

Las Vegas, Arizona Strip and Phoenix Districts.

We believe that there is a mutual desire by the National Park Service and the
Bureau of Land Management, to work cooperative in the management of burros and
norses that utilize the lands identified above. We are requesting that our
agencies enter into negotiations to formulate and prepare a new Cooperative
Agreement that will be in the best interests of our agencies that will allow
each of us to fulfill our mandates, policies, management guidelines, directions

and goals.
- p F .
Oﬂw é;( //\/vi/\ e
o A J

Alan 0'Neill




UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR

SAN FRANCISCO FIELD OFFICE
450 GOLDEN GATE AVENUE. BOX 36064

COMM, (415) 556-8807

IN REPLY REFER TO: SAN FRANCISCO, CALIFORNIA 94102- 3402 FTS: 556-8807
NPS.SF.1591
PEPARTMENT OF THE INTERIOR
January 12, 1989 - —
A REZCEIVED
4
Memorandum JAN 11 1989
Tos Regional Director, Western Region GFIS&()O;NF‘;(EI.ADR?SA.&CAHOR
National Park Service : y
From: Field Solicitor, San Francisco

Subject: Wild Horses and Burros
Lake Mead National Recreation Area

The Superintendent's memorandum dated December 15, 1988 requested
that this office resolve some confusion as to the laws applicable
to burro removals within National Park Service areas. The
request was prompted by the Service's recent termination of a
cooperative agreement with BLM against whom litigation apparently
has been filed by the Animal Protection Institute seeking a
restraining order prohibiting burro removal from BLM lands. The
agreement covered the removal of burros from some areas of the
Recreation Area. The confusion has arisen as to whether the
limitations contained in certain legislation discussed below are
applicable to the Park Service burro removal programs.

The Park Service authority for wild animal management, control
and removal is found in 16 U.S.C. 3 and has been sustained in
various court decisions, principally New Mexico Game Commission

v. Udall, 410 F2d. 1197 (1969); cert. denied 396 U.953, 24 L. Ed.
2d- 445' 90 So Ct.

When the Park Service authority to remove burros from Death
Valley National Monument was challenged recently in Fund for
Animals v. Hodel, Civil No. CV-F-85-545, the Court confirmed the
authority from the bench2/ and the case turned solely to the
issue as to NEPA compliance. The case eventually was dismissed
(1986) by stipulation with the Service proceeding with its

1/The Bureau's authority to regulate wild horses and burros on
public lands was likewise sustained. (Kleppe v. New Mexico, 426
U.S._529, 49 L. Ed. 34, 96 5. Ct.. 2285 (1976)

2/ plaintiffs also alleged violation of Wild Horse and Burré—hct

which the Court pointed out from the bench was not applicable (16
U.8,.Cs 1332(a))s



removal program.3/

As to the two statutes mentioned in the Sugerintendent’s
memorandum, neitner is applicacble to the Wational Park Service.
The wild #Horses and bBurros Act applies to "public lands
adninistered Ly ... the Bureau ... and .. public lands
adminiscered by ... tne Forest Service". 16 U.S.C. l332(a))4/
Likewise, the Public Rangelands Imirovement Act applies to “lana
" administered by ... the bureau of Land Managewent or ... tone
Porest Service ++..%« 43 C.S.C. 19%502(a)

For a detailed discussion of the use of aircratt in wild horse
and burro programs, attached please find the fcllowing semoranda:

(1) Assistant Solicitor, Park and Recreation to the
Dicector, National Park Service, dated feptemper 13, 1982,

(2) "“lemeorandum te tae riles™, undated, and
(3) Field Solicitor, San Francisco to Regional Director,

neStern Region, waticnal Park Service, dated August 10,
1977.

Por your inforuwation, I have discussed the two above mentioned
“BL Scatutee®™ with bBurt Stanley, the Solicitor's Cffice (Pacific
Southwest Region) attorney handling the 2LiH matters and we are in
accerd.

If you have any further Juestions, please do nct hesitate to
contact ne.

Sgd Ralph G. Mihan

Ralgh C. Mihan
Field Solicitor

Attachuents

3/ in the Death Valley situation, the Secrvice has had and
continues to nave authority to "remove® with use of helicopters
and motorized vehicles. (See FL 100-446, 102 Stat. 1788, 1983
U.S5. Code and Adi. News, page 17838)

4/ BLM does have authority to use helicopters or motor vehicles
in carrcying out the Act. (16 U.S.C. 1338a) Also of interest is
the Nintn Circuit Court of Appeals ruling on the matter of BLM
disposal of captured wild horses and burros. Animal Protection
Institute v. Hodel, 880 F.248. 920 (1l98¢g)

-2- =i




United States Department of the Interior
NATIONAL PARK SERVICE

LAKE MEAD NATIONAL RECREATION AREA
IN REPLY AEFER TQ: 601 Nevada Highway

BOUL
W34(LAME-R) DER CITY, NEVADA 89005

December 15, 1988

Memorandum

Tz Regional Director, Western Region
Attention: Field Solicitor

From: Superintendent, Lake Mead National Recreation Area

Subject: Laws Applicable to Management of Wild Horses and Burros within
National Park Service Areas

On August 5, 1988, Mr. Ben Collins, District Manager, Las Vegas District, Bureau
of Land Management (BLM), informed us via telephone that the Animal Protective
Institute (API), P. 0. Box 22505, Sacramento, California 85922-2505, had filed
and obtained two court injunctions preventing the Las Vegas District, BLM, from
conducting scheduled live capture round-ups of burros at the Desert Range and
Caliente areas in Nevada. The API group further threatened additional suit
should the BLM proceed with the capture/removal operation of burros in the

Gold Butte area of Lake Mead National Recreation Area. As a result of the
threatened lawsuit, BLM, cancelled scheduled burro removal operations planned
for the Tassi/Gold Butte and Cottonwood/Eldorado areas of Lake Mead. The

two planned removals were for a total of 500 feral burros.

On August 12, 1988, we were notified by Ms. Runore Wycoff, Stateline Rasource
Area Manager, Las Vegas District, BLM, that we would have to cease all live
capture operations of feral burros in the recreation area as we were in viola-
tion of the Cooperative Agreement between BLM and the National Park Service.

We subsequently cancelled the agreement and are attempting to work out a
revised agreement which more accurately reflects our proper role and authority
in the management of wild horses and burros within National Park Service areas.

In the meantime we have agreed to cease all burro removal operations until a
new agreement s finalized.

We request that the solicitor address the following issues:
1. The legal authority for the National Park Service to manage wild horses ond

burros at Lake ‘Mead National Recreation Area in accordance with current National
Park Service policy, guidelines and management objectives.



2. The applicability of the "Wild Horse and Burro Act," (Public Law 02-105),
and the "Rangelands Improvement Act," (Public Law 05-514), to Lake ilead National

Recreation Area.

As an item of information, in our conversations with BLM representatives we

. were advised that they had contacted Interior Field Solicitor Bert Stanley in
Sacramento, California, and he had advised them that the Wild Horse and Burro
Act applies to National Park Service lands as well as Bureau of Land Management
Tands.

(o 0N

Alan 0'Neill



-
Superintendent, LAME w/attachs.
curt Stanley, PSR/SC w/actachs.
|field Solictior, Phoenix w/attachs.
Assistant Solicitor, Parks
and Recreation w/o attachs.
Field Solicitor, Santa Fe w/o attachs.




UNITED STATES.
DEPARTMENT OF THE INTERIOR
OFFICE OF THE SOLICITOR

WASEINGTON. B C 20240 E, Ttamigia
: O XY
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Memcrandun
To: Director, Naticnal Fark Service
From! Assistznt Sclicitor, Parks and Recreation
Subject: cplementation of Burro Management Prograc at

Death Valley

This responds to your memorzndu= dated August 19, 1982, received in
this cffice cn 4Lugust 26, 1982, ccncerning the extent to which
nelicopters mzy be used by BLM iz a program to capture burres in
Deatn Valley Wetional Monument. You indiczte that the Service is
preparec tec ente:s into an egreement with BLX to rezove appr Rifately
4,000 burres from the Park.

In cur view, BLY emplcyees engaged in the capture of burros on
Naticnal Park Service lands would be limited in these activities
to the same extent as Park Service explovees. As ycu know, 18
U.5.C. § 47(2) provides:

Wnecever uses an aircrzit or a metor vehicle
to hunt, for the purpose of capturing or
tilliag, any wild uabranded horse, mere,
colt or durrc ruaning et large on any oif
the public land or ranges shzll be fined
not more than $500, or imprisoned not

more .than six months, or beth.

ltheough section 404 of the Federal Land Policy and iHanazement Act
of 1976 provides an exzeption to that prouibicion, it is lizited
to "the Secretary of the Interior when used in comnection with
public lznds admidfiistered by hizm through the Bureau of Land
= --Mazmzgenment'". Accordingly, when BLM employees are engaged in
capt"'e of burros in Federzl lands other than those administered
by BLYM, the prohibitions of section 47(2) apply to them as well.



i

Attached £or your ccnsideration is z !emorandum to the File drafted by

this oIfice on the issue, 2s well as a Meworandum to the Kational Park Service

Regicnal Director Ircxz the Tield Soliziter ia San Fraacisco cencerning use of
ircrait in cepturing or killing burros. These memerandz should exelain in

more detail the legal limitztions on use of helicocpters in the capture of

burres in ‘areas cf the Natiocnal Park Systea.

Should you have any further questicas on this matter, please feel free to
J - L. | -
contact Brian Roula of my office on 343-7957.

¥ (il

ety Soid & BA
David A. Watts
Attachzents

SOL, Sacra~ento

cc: Reg.
rield SCL, Szaa Franciscc

[‘i

Y



Memorandum to the Files

Re: Application of 18 U.S.C. § 47 to Wational Park Service

¥ Personnel

The Superintendent of.Grand Canyon National Park requested that
this office review the prohibition of the hunting of wild hofses
or burros from zircraft or motor vehicles contained in 18 U.S.C.
47, to determine if that cririnezl statute limits the authorit
given the Secretary c¢f the Iaterior in 1§ U.S.C. 3 cto '"previda

« « « for the descruction of such animals . . . 2s may be
detrimental to the use of any'" of tlie parks, moniments, and
reservations under the jurisdiction of the Hational Fark Service.

It has been determined by cthas Naticnzl Park Service thar a numdber
cf wild burros in the Grand Canyon nmust be destroved. The
autherizy to carry out the destructicn of such animals is clear

under 16 U.S.C. § 3. However, beczuse c¢f the terrain involved,

this task would be made much simpler, and could be carried out a

- (=9

ch lower expease if the use of helicopters is not prohibiced.

18 U.S.C, § 47(a) states:

Whoever uses an aircraft or 2 motor vehicle
to hunt, for the purpose of capturing or
killing, any wild unbraanded horse, mare,



colt or burroy running at large on any of
the publiic land or ranges shall be fined
not mora than $5C0, or impriscned not more
thar six months, or both.

The question then, is, does this criminal statute apply to the
employees of the Nationzl Park Service, while carryiag out their ¥

£ficizl duties under section 3 of Title 16.

P = gmapes Byl
EA LA e (0 b
The words "public land and ranges'" are not defined cuesimumiwc. ’

. _[/ e
% : " . ey = - = 5 = stp Touf gt et
Kowever, the legislative history of E.R. 2725, which lazsr was =L/ U™ &

codified as 18 U.5.C. § &7, indicates that this pronibition 4is to

m

pely to "wild horses or burres onm land belezzing tc the Unite

-Ab— o -

States." Furthermore, the legislative history indicates hat the
House Comrittee on the Judicfary cemsidered a.recomme=datisn by the
Depart tment cf the Interior g the inzlusicn of a previso which

would have the effect of providing an exception for federal activity.

-
®

The proviso was to permi: the very activiciec made criminal in
stbsecticn (2), as qucted above, when carried on by the governmment

or its permittees. The Cozmittee report indicates that the

committee carefully welgned the suggested exception, but decided

that the amendment should not be made. The insertion of this previso
was seen to have the effect of "all but destroying the eifecziveness

of the legislation. 1Its impact as a criminal statute would be



seriously weakened by the fact that the Goverament would be empowersad

to engage in the proscribed activities."

This, I believe, combined with the clear language of the statute,
quickly defeats any attempt to argue that the pronibition was not
intended to apply to the federal government when the law was
orizinally passed.
There has been a recent excepticn made to the adove discussed
prohibicisn. Con:ai?ad in Section 404 of the Federzl Land Policy
and Management Act of 1976 (BILM Organic Act) (PL 94-579) is the
exception that in adminiscering the Wild aad Tree Roca=ing Horses
and Burzes Acé, the Secretary of the Interiﬁr may-

Use or contract for the use of heliccpters

cr, for the purpose of transporsing captured

animals, motor vehi.les.
This nevarovision specifically states tha:z '"the provisions of
subsaction (a) of the icct of Seprember §, 13352 (. .

» 18 U.8.C.

47(a)) shall not be applicable to such use."

The Wild Horses amd Free Roaming Horses and Burros Act grants the
jurisdiction of all wild free-roaming horses and burros for the
purpose of management and protection to the Secretary of the Interic:s

— - 8

The authority includes the right of the Secretary to destroy horses



and burros under certain circumstances. However, a2ll of the
authority granted to the Secretary under the original Wild and
Frga Roarming Horses'and Surros Act and the latter addition in
Seczion 404 of the BLY Organic Act is limited by the dafinition
section of the Act. "Secretary", as used in this Act, means

“"the Secretary of the Interior when used in connection with public
lands ad:inis:a:ed by hiz through the Bureau of Land Managemeat. . . ."
fro= the atove discussion, it seems clea; tha; the criginzl Wild

and Tree Roaming Horses znd Burros Act and that lattes addizion to

that Act under which the excepticn was made to the protibicion
contained in 18 U.S.C. 47(2), applies only to public lands administered
by the Bureau of Land Manzge2m2nt. The conclusicn then, that the
exception does not apply to activities of the Secretary of the

Intezior in his other areas cf responsibility, such as arsas under

the jurisdiction of the Nztional Park Service, is wmavoidabie.

Ia conclusion, it seems clear that at the present time, although
the National Park Service has the authority to destroy burros at
Graand Canycn National Park under the authority of 16 U.S.C. § 3,

it is prohibited from the use of aircraft in ixplementing its plan.



UNITED STATES
DEPARTMENT OF THE INTERIOR

QFFICE QF THE SOLICITOR

SAN FRANCISCO FIELD QFFIC=
450 GOLDEN GATZ AVENUE. 30X 368084
SAN FRANCISCO. CALIFORNIA 94102

(WR)ANR Auzuss 18, 1977
A\ ]
{emorandua
To: Regional Director, KWesterm Region,
daclerzl Paeck Service
Jroo field Sqliciter, San Fraxncisco
SubJect: Use of aircraft in capturing or kiliing Free-
Roamins Burros in Crand Canyon Nastionsl Park ;-

Wils 1is ia response to your imguisy of July 21, 1977, on
toe above-refsrenced subject., EBelore adaressing tae :
specilic questions you raise, 2 couple of prelizinzsy
remariks should be ma2de. Pirst, 13 U.S.C. 3 47 (1970)
states that it applies to wilid horses acd durreos “on any
of cthe public land or ranges”. From this 1t oaigat be
argued that it only applies to the "publiec lands” admin-
istered b7 tie Bureau of Land Mznagement and not to lands
in tae ilaticnal Park System. Iowever, the preamdle to the
ACT States tiat tke anizmals are To de protecteld uncer the
AcT on "lazd belorging to the United States” and we bellieve
toe Act would bte interpreted by & sourt as applying te all
Fecerzl larnd a2nd net Just the public lands acministered by
2L, Segomc; Tae Act 13 a grizingl statute. Thus, 1w
STosecutor and souTt taxe & more expansive reading of the
Act than our office, the consequences are much aore
signiflicant to tze Pa>k Service officizls invclved than
wWOULd De the case 17 we wWere cealling witli & Park Service
menagezent statute. We will respond to the guestions
Talsed with what i our opinilon is the corrTect interpretation
O the Act but you sbould keep t2ls second point in mind.

Iy 'y

Ime first toree of the Superintexdent's optiorms t=as you
Trequaestad our review of require scoe cdiscussion. The
fouzth oprvion, using ‘=mobilizinmg SompoMSEs O8N 3he rourd



with no aellicopter assistance rzlses no problems un
13 U.S.C. § 47, sometimes referred to 2s the "Wild Herse
Annie Act". The szme would be the case if the Superintendent
h added the option of using a high-powered rifle in
piace of the carture zZun. .
.n
The pertinent language in the Act 1is as follows:
(2) Whoever uses an zircraft or motor vehicle
£0 hunt, fer the purpose ¢f cazturins or
Lliling, any wild unbrandsd aorse, Oare,
eodt, or bhurre running at large on any of
the publizs land or ranges shall be (fined
not more than 3500, or imprisoned not
nore tian six oconthis, or both.
The Superintendent's first option is to usze firearms on
t3e Zround with hellicopter assistance., We ares noet sure -
of tThe preclise rocla of the helicopter uncder this opticn.
Ac:o-_ing to the option paper attached o your Reaxcrandum,
the nelicopter "would support the collsczors by locating
The uu:*ca angd aeting as a distractant during the gound
apprcach.” While we zre not sure whaz using the pellicopter

as a "distractant? would consist of, its use would ar narertly

Se To directly a2assist the shcoter “CO hunt” speci-ic buz
"for the purposes of . . . . kKilling" them. Consequent -y,

we bDelleve 1lmplementing such an option would constitute
a viclaticon cf tae acet.

The seccnd and third options involwve sheoting burres with

immobilizing compounds with the assistance of 2 helicopter.’

The only difference hetween the opticns aprears £o be that
under the second opticn the hnelicopter would transgort the
shooter to the busTos whereas under the third option the

nellcopter would z=ove: the burros to the shecter. In bothk

cises we telleve the aircraft 1s belng used "to hunt” th

burros "for the purpcose of capturing or killing" and taus

izplemantatiocn of eizher ceticn would apredr to vioclzate
tse 2c%., :

rovosed by the Surerintendent "you have vestad our
review of two other uses of helicopters, nazely (1) figing
shcoters from one area 9 another when use of a nellcopter
is solely for z2sans of sransporzation, and (2) use of a
helizopter for transgoriinz lumser;, hardware and sindilaw
zaterizls which would te used for constructing a trap 'o*
gaApturing live burros.

I“ azditlion to requesting ocu>r review of the four cptions
reg
n

(H l



Wnether transporting shooters by helicopter (or motor
venicle) from one area to another would ccnstitute &
violation of the Act 1s 2z close question. In our view

2 helicopter 1s nct being used "to hunt” unless and until

a particular aniz=al or group of animals 1s located and

the "hunt" 22s begun and the helicopter 1s being used to
assist the shooter in his hunt of those particular animals,
Thus transporting a shooter to a shooting site ahead of =
some fleseing durros would appear to violate the Act.
Sizilarly, transporting a shooter to a sSpoOt near some
specilic turros that have been identified for sheooting
would appear to vioclate the Act. If, on the other Rand,
the hellcopter is only deing used to transpoert men, for
example from camp to a spot inside the canycn from which
the shooter will only then bezin "to hunt” in hope of
spotting a burro, then we do net belleve thls could be 2
viclation of Lhe Act.

As §0 your last question concerning transperting material -

- —

for constzucting 2 trap, we do not telleve thals would B

constitute a viclation of the Act for the sa=e reason just
discussed. The fellicopter would not be engaged in the

actual hunting of specific animals., The Eureau ¢of Land
Management has used motor vehicles (and possidly hellczopters)
for this purpose for several years.

In your last parsgraph you state that amendment of 18 U.S.C. .
§ 47 zay be the orly realistic approach. We agree. The
Bureau of Land Management and the Forest Service have
recently obtained amending language allowing use of air-
raft and zotor vehicles in carrying out thelr zanagement -
activities under the Wild Free-Roaming Horse and Surro

Act.

Ralph G, Minan
Fleld Soliciter
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October 6, 1988
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TO: District Manager, Las Vegas and Area Manager, Stateline R.A. ,f(;“” -
ks i 5 Tk ik
THROUGH : Assistant District Manager, Resources s “‘5‘\‘,;H

FROM: District Wild Horse and Burro/Range Specialist

SUBJECT: Burro Removals From Lake Mead National Park in the Muddy Mtn., Gold

Butte, and Eldorado HMA s

Pursuant to our meeting on October 5, 1988 concerning the NPS/BLM Conperative
Agreement dated 1986, I contacted Milt Frei in the NSO, John Boyles in the WO,
the Kingman RA, and related agreements, laws, and regulations.

As we discussed in our meeting, the Gold Butte, Muddy Mountain, and Eldorado
HMA s are below their appropriate management levels (AML). The Muddy Mtn. HMA
is significantly below the AML of 122 with only 0-11 burros censused in the
spring and fall of 1988. The NPS had the Kingman BLM crew capture in the Muddy
Mtn HMA to remove 57 burros in 1988. Apparently, the NPS may have lead the
Kingman crew to believe that we had approved it.

Baced on my conversations with Frei and Boyles, there does not appear to be any
national agreement with the NPS concerning WH&B's.

The options recommended by Frei and Bovles are as follows:

Given that: The NPS does not have the authority to remove burros
according to law unless identified in a cooperative
agreement. This is not recommended. (ref. the attached
maps and excerpts from law, regulations, and agreements).

d We should not agree to any changes to the canceled 1986 cooperative
agreement that are in violation of the law, regulations, the LUP, or
that would adversely impact the well being and status of the HMA's.

2. If the NPS formally requests a burro removal from the three HMA's
within their boundaries, we may have to do so. However, we must
remain within AML, so we could only herd them back to the BLM lands.

3. If we herd the burro’s to the BLM, the NPS will probably have a
recurring request. They can be requested to fund all or part of the
efforts.

4. We can request that NPS fence their entire or selected parts of their
boundary. We wouldn’t necessarily fund this. Since they have most
the water, this would adversely impact the health of the HMA.



( (

5 Through a cooperative agreement, we can develop a comprise with NPS
to fence selected highest conflict areas and have cattle guards on

roads entering the areas. The remaining majority of the River/Lake
would be open to Burros for watering.

Enclosures: 3 mape of each HMA
1 peg NPS/BLM Coop. Agr.
1 pg 43 CER 4700
1 pg PRIA
1 pg FLPMA
2 pg WH&B ACT 1871

S 3
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2. Management Plans will use the format outlined in BLM Manual
8730.6. The general objective of the management plan is to establish a
natural ecological balance to benefit wild free roaming burros in harmony
with other resources. It is understood that stocking rates are an initial
stocking level that may be adjusted based on future studies or other per-
tinent information. These stocking rates provide for the management of
wild and free roaming burros in a manner that is designed to achieve and
maintain a thriving ecological balance. Management objectives will be con-
sistent with directives governing each part of this agreement.

-

: mewﬂ“

mmw_w:mmmw_mmwuzﬂé
0.3, 43 CFR 4740.4, and 43 CFR 4740.5) will be accomplished through the

BLM Capture and Adoption Program, or other legally approved means. - Burros

that become habitual problems around human developments will be removed
by a live capture operation.

4. Coordination will be required to identify the necessary per-
sonnel and funds needed to accomplish the removal of excess burros. An
Interagency Agreement will be established after all the necessary planning
has been completed and agreed on by all parties concerned.

5. The BLM will be the lead agency in conducting capture opera-
tions and the National Park Service will provide funds, personnel or equip- . -
ment to the extent permissible under No. 4 of this agreement. i T,

6. Burro Management will be conducted in accordance with the il

Wild, Free-Roaming Horse and Burro Act (P.L. 92-195) and the Lake Mead Act

(P.L. 88-639) and the provisions of this agreement. Accordingly, the BLM,

with assistance from the National Park Service, will develop and include

within Herd Management Area Plan(s), burro management that will preserve

the scenic, historic, scientific, and other important features of the
recreation area. )

7. The Lake Mead National Recreation Area Superintendent and the
District Managers or their respective delegated representatives will meet

at least once each year to review the Cooperative Agreement and make any
necessary adjustments.

ARTICLE III

Term of Agreement

This Agreement shall become effective when signed by the parties
hereto and shall continue in effect for five years.

This Agreement may be extended by the execution of a Reaffirmation
Memorandum.




L 43 CFR Ch Il (10-1-87 Edition)
§ 4700.0-1

tion of wild horses and burros from

unauthorized capture, branding, har-

assment or death; and humane care
{ and treatment of wild horses and

burros.

§4700.0-3 Authority.

Act of September 8, 1959 (18
Ughg 47); the Act of Decembe; 15,
1971, as amended (16 U.S.C. 1331-
1340); the Federal Land Policy and
Management Act of 1976 (43 U.S.C.
1711, 1712, and 1734); the Act of June

f’fgﬁﬂ-l Health and Identification require-
. ments.
50.2-2 Brand Inspection. ‘

:350.3 Application requirement for private
malntenance,

4750.3-1 Application for private mainte-
nance of wild horses and burros. B

4750.3-2 Quallfication standards for p

ate maintenance.

41’5:.3-3 Supporting Informatlion and certl-
{lcation for private maintenance of more
than 4 wild horses or burros. "

4750.3-4 Approval or disapproval of appli-

g 34, as amended (43 U.S.C. 315);
4150.: Erlvate malintenance of wild horses i?lldlg i Doty 4;’“{‘;'?3'“:2;{;1
and burros. 1969 ¢ S.C. :
d care Policy Act of
475‘1—;;:em9:'|l‘£?t5 o M 4331-4335, and 4341-4347).

4750.4-2 Adoption fee.
4750.4-3 Request to terminate
maintenance and care rgrelement.
50.4-4 Replacement anlmals.
::50.5 Application for title to wild horses.

and burros.
Subpart 4760—Compliance

4760.1 Compliance with the Private Main-
tenance and Care Agreement.

private  §4700.0-5 Definitions.

As used In this part, the term:

(a) “Act” means Lhe Act of Decem-

ber 15, 1971, as amended (16 U.S.C.
1331-1340), commonly referred to as
the Wild Free-Roaming Horse and
Burro Act.
B(bl “Authorized officer’” means any
employee of the Bureau of Land Man-
agement to whom has been delegated
the authority to perform the dutles
described herein.

Subpart 4770—Prohibited Acts, Administrative
Remedies, and Penalties

"";g'; gﬁ?‘;’iﬁtﬁf ’ (c) “Commelliglatl e:Eltc;llltrz:go;z'

4110, i 3 ans using a w orse .

‘;Zg': :g::si:llstratlve — ::r:tflse of its characteristics of wildn?ss

g Bl e
‘ haracteristics o

nended (16 U.S.C, 13311540, Act of Oct. l(':ebellious and feislty nature of such

ded (16 U.S.C. 1331-1340). Act of Oct.
;;T.‘?;'?es (43 U.S.C. 1701 et seq.), Act of Sept.
8, 1959 (18 U.S.C. 47). Act of June 28, 1934
(43 U.S.C. 315).
Source: §1 FR 7414, Mar, 3, 1986, unless
otherwise noted.

mals and their defiance of man as
::Liblted in thelr undomesticated and
untamed state. Use as saddle or pack
stock and other uses that require do-
mestication of the animal are not com-
merclal exploitation of the anials bg'
cause of thelr characteristics of wild-

ness. o
(d) “Herd area

Subpart 4700—General

: ‘ 0-

§4700.0-1 Purpose. means the ge
The purpose of these regulations is

‘ the laws relating to the o " L
L?'oitne‘gtlleoﬂer;;anagement, and control (e) “Humane treatment’ means h

imal hus
under the dling compatible with an '
o hotrls e :fmtjhz lgfz?'st‘:nu of Land bandry practices accepted in the ﬁt‘
e b erlnary community, without caus
s unnecessary stress or suffering to 8
wild horse or burro.

(f) “Inhumane treatment” mean:
any intentional or negligent action o
fallure to act that causes streﬁ-}
Injury, or undue suffering to a w]
horse or burro and Is not compatible

used by a herd as its habitat in 1971,

8 4700.0-2 Objectives. u

The objectives of these regulations
are management of wild horses and
burros as an Integral part of the nat.u-
ral system of the public lands under
the principle of multiple use; protec-

graphic area Identified as having been

Bureau of Land Management, Interior

with animal husbandry practices ac-
cepted in the veterinary community,

() “Lame wild horse or burro”
means a wild horse or burro with one
or more malfunctioning limbs that
permanently impair |ts freedom of
movement. '

(h) “Old wild horse or burro” means
a wild horse or burro characterized be-
cause of age by its physical deteriora-
tion and inability to fend for itself,
suffering, or closeness to death.

(1) “Private maintenance" means the
provision of proper care and humane
treatment to excess wild horses and
burres by qualified individuals under
the terms and conditions specified in a
Private Maintenance and Care Agree-
ment.

(J) “Public lands”
or interests in lands administered by
the Secretary of the Interior through
the Bureau of Land Management,

(k) “Sick wild horse or burro” means
a wild horse or burro with failing
health, infirmity or disecase from

means any lands

which there is little chance of recov-
ery.

becen removed frong ands by the
authorized officer but have not lost
their status under section 3 of the Act,
Where it appears in this part the term
"wild horses and burros” is deemed to
include the term “free-roaming",

§ 1700.0-6 Policy.

(a) Wild horses and burros shall be
managed as self-sustaining popula-
tipns of healthy animals in balance
With other uses and the productive ca-
pacity of their habitat,

(b) Wild horses and burros shall be
considered comparably with other re-
source values in the formulation of
land use plans, *

(¢} Management activities affecting
:ﬂ’id horses and burros shall be under-
ake

N with the goal of maintaiding

lrce-roamInF ggngvior.
(d) Tn a ministering these regula-

llons, the authorized officer shall con-
Sult with Federal and State wildlife
Arencles and ajl other affected inter-
vsts, to Involve them iIn planning for

B

§4710.3-2

and management of wild horses ard
burros on the public lands, -

(e) Healthy excess wild horses and
burros for which an adoption demand
by qualified individuals exists shall be
made available at adoption centers for
private maintenance and care,

(f) Fees shall normally be required
from qualified individuals adopting
€xcess wild horses and burros to
defray part of the costs of the adop-
tion program.

Subpart 4710—Management
Considerations

84710.1 Land use planning,

Management activities affecting wild
horses and burros, including the estab-
lishment of herd Mmanagement areas,
shall be In accordance with approved
land use plans brepared pursuant to
Part 1600 of this title,

§4710.2 Inventory and monitoring.

The authorized officer shall main-
tain a record of the herd areas that
existed in 1971, and a current invento-
ry of the numbers of animals and their
areas of use. When herd management
areas are established, the authorized
officer shall also Inventory and moni-
tor herd and habitat characteristics,

§4710.3 Management areas.

§47103-1 Herd management areas, s

Herd management areas shall be e,
tablished for the maintenance of wild
horse and burro herds. In delineating
each herd management area, the au-
thorized officer shall consider the ap-
propriate management level for the
herd, the habitat requirements of the
animals, the relationships with other
uses of the public and adjacent private
lands, and the constraints contained in
§ 4710.4. The authorized officer shall
prepare a herd management area plan,
which may cover one or more herd
management areas.

§4710.3-2 Wild horse and burro ranges,

Herd management areas may also be
deslgnated as wild horse or burro
ranges to be managed principally, but

"not necessarily exclusively, for wild

horse or burro herds.
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Inventory and
determinations.

Skc. 10. Section 403 (a) of the Federal Land Policy and Management
Act of 1976 (43 U.S.C. 17p3);is amended by substituting the word
“sixteen” for the word “eleven” before the words “contiguous Western
States”.

NATIONAL GRASSLAND EXEMPTIONS

Skc. 11. All National Grasslands are exempted from the provisions
of this Act.
EXPERIMENTAL STEWARDSIIIP PROGRAM

Skc. 12. (n) The Secretaries of Interior and Agriculture are hereby
anthorized and directed to develop and implement, on an experimental
basis on selected areas of the public rangelands which are representa-
tive of the broad spectrum of range conditions, trends, and forage
values, n program which provides incentives to, or rewards for, trlo
holders of grazing rormits and leases whose stewardship results in
an improvement of the range condition of lands under permit or lease.
Such program shall explore innovative grazing management policies
and systems which might provide incentives to improve range cordi-
tions. These may include, but need not be limited to—

‘ (1) cooperative range management projects designed to foster
a greater degree of cooperation and coordination between the Fed-
ernl and State agencies charged with the management of the

, , rangelands and with local private range users,
o (2) the payment of up to 50 per centum of the amount due the

¢ %< la. Tederal Government from grazing permittees in the form of range
A9 e diG) 50%
fer O BT, Qora b

improvement work. .
(3) such other incentives as he may deem appropriate.
b) No later than December 31, 1985, the Secretaries shall report
to the Congress the results of such experimental program, their evalu-
ation of the fee established in section 6 of this Act and other grazing
fee options, and their recommendations to implement a grazing fee
schedule for the 1986 and subsequent grazing years.

ADVISORY COUNCILS

Skc. 13. The first lino of section 309(a) of the Federal Land Policy
and Management Act of 1976 (43 U.S.C. 1739) is amended by deleting
“is authorized to” and inserting in lieu thereof “shall”.

WILD IIORSES AND BURROS

Src. 14. (a) Subsections 3 (b), (c), and (d) of the Act of Decem-
ber 15, 1971 &85 Stat. 649; 16 U.S.C. 1333(b) (3) ) arc hereby amended
to read as follows: 5

“(b) (1) TWnintnin a current inventory of wild
free-roaming horses and burros on gicven areas of the public lands. The

purpose of such inventory shall to: make determinations as to
whether and where an overpopulation exisls and whether action
should be taken to remove excess animals; rmine ap riate
vels of wild free-roaming horses ane 10SC

{ dhus; and determine whether ap Al Nnagc-
ment levels should be achieved by the removal or destruction of excess
animals, or other options (such as sterilization, or natural controls on

PUBLIC LAW 95-514—0CT. 25, 1978 ”
GRAZING ADVISORY BOARDS P R ) ﬂ

. «

PUBLIC LAW 95-514—0CT. 25, 1978

population levels). In making such determinations the Secretary shall*

consult with the United States Fish and Wildlife Service, wildlife
agencies of the State or States wherein wild free-roaming horses wnd
burros are located, such individuals indegendent. of Federal and State
government as have been recommended by the National Academy of
Sciences, and such other individuals whom he determines have scientific
expertise and special knowledge of wild horse and burro protection,
wildlife management and animal husbandry as related to rangeland
management,

_ “(2) Where tlxcww ;

3 . T HILTH 1
contained in court ordered environmental impnct statements as defined
in seetion 2 of the Public Range Lands Improvement Act of 1078; and
(iv) such additional information as becomes available to him from
time to time, including that information developed in the research
study mandated by this section, or in the absence of the information
contained in (i-iv) above on the basis of all information currently
available to him, that an overpopulation exists on a given aren of the
public lands and that action is necessary to remove excess animals, he
shall immediately remoy: €8S Ani g¢ 50 as to achieve
nmmnﬁgmngggwﬁ Such action shall be taken, in the T81-
lowing order and priorify, until all excess animals have heen removed
so as to restore a thriving natural ecological balance to the range,
and protect the range from the deterioration associated with
overpopulation:

“(A) The Sccretary shall order old, sick, or lame animals to be
destroyed in the most humane manner possible;

“(B) The Secretary shall cause such number. of additional
excess wild free-roaming horses and burros to be humanely cap-
tured and removed for private maintenance and care for which he
determines an adoption demand exists by qualified individuals,
and for which he determines he can assure humane treatment and
care (including proper transportation. feeding, and handling):
Provided, That. not more than four animals may be adopted per
year by any individual unless the Secretary determines in writing
that such individual is capable of humanely earing for more than
four animals, including the transportation of such animals by the
adopting party; and

“(C) The Sccretarv shall cause additional excess wild free-
roaming horses and burros for which an adoption demand by
qualified individuals does not exist to be destroyed in the most
humane and cost eflicient manner possible.

“(3) For the purpose of furthering knowledge of wild horse and
burro population dynamics and their interrelationship with wildlife,
forage and watér resources, and assisting him in making his deter-
mination as to what constitutes excess animals, the Secretary shall
contract for a research study of such animals with such individuals
independent of Federal and State governinent as may be recommended
by the National Academy of Sciences for having scientific expertise
and special knowledge of wild horse and burro protection, wildlife
management and animal husbandry as related to rangeland manage-
ment. The terms and outline of such research study shall be determined
by a research design panel to be appointed by the President of the

'
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PUBLIC LAW 94-579—0CT. 21, 1976 90 STAT. 277¢
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the permit or lease to another public purpose, including disposal, the / '

permittee or lessee shall receive from the United States a reasonable » - 7% .

compensation for the adjusted value, to be determined by the Secre~-+:.,..,

tary concerned, of his interest in authorized permanent improvements ' °'\-f‘

placed or constructed by the permittee or lessee on lands covered by~

such permit or lease, but not to exceed the fair market value of the

terminated portion of the permittee’s or lessee’s interest therein., Clews= oo

Except in cases of emergency, no permit or lease shall be canceled< ™% Zi¢ss. /s -

under this subsection without two years’ prior notification. o ot A

(h} Nothing in this Act shall be construed as modifying in any .=,

way law existing on the date of approval of this Act with respect to - %

the creation of right, title, interest or estate in or to public lands or YR F ak

lands in National Forests by issuance of grazing permits and leases. “Z%i = «.-

el iy e T

GRAZING ADVISORY BOARDS ] Py

Sec. 403. (a) For each Bureau district office and National Forest 43 USC 1753.
headquarters office in the e}e¥6n contiguous Western States having
jurisdiction over more than five hundred thousand acres of lands
subject to commercial livestock grazing (hereinafter in this section
referred to as “office”), the Secretary and the Secretary of Agricul-
ture, upon the petition of a simple majority of the livestock lessees
and permittees under the jurisdiction of such office, shall establish and
n‘xjaipt.ain at least one grazing advisory board of not more than fifteen
advisers.

(b) The function of grazing advisory boards established pursuant
to this section shall be to offer advice and make recommendations to
the head of the office involved concerning the development of allot-
ment management plans and the utilization of range-betterment funds.

(¢) The number of advisers on each board and the number of years
an adviser may serve shall be determined by the Secretary concerned
in his discretion. Each board shall consist of livestock representatives
who shall be lessees or permittees in the area administered by the office
concerned and shall be chosen by the lessees and permittees 1n the area
through an election prescribed by the Secretary concerned.

(d) Each grazing advisory board shall meet at least once annually.

(e) Except as may be otherwise provided by this section, the provi-
sions of the Federal Advisory Committee Act (86 Stat. 770; 5 U.S.C.
App. 1) shall apply to grazing advisory boards.

(f) The provisions of this section shall expire December 31, 1985.

"c’x'r—..\;

MANAGEMENT OF CERTAIN HORSES AND BURROS

Skc. 404. Sections 9 and 10 of the Act of December 15,1971 (85 Stat.
649, 651; 16 U.S.C. 1331, 1339-1340) are renumbered as sections 10 and
11, respectively, and the following new section is inserted after
section 8:

“Skc. 9. In administering this Act, the

may use or contract 16 USC 1338a.
for thg use of helicopte o i

an fod tured ond Y

public hearing and under the direct supervision of the Secret);ry orof FS / fen
a duly authorized official or employee of the Department, The g)ro- N ; F
visions of subsection (a) of the Act of September 8, 1959 g(3 tat. v 3
470; 18 U.S.C. 47(a)) shall not be applicable to such use. Such use ﬂu'ﬂ.&,.

shall be in accordance with humane procedures prescribed by the
Secretary”, ) o, .0 ... —= = _ —4
a - ot P Wi L * 9 4? wr MY
e e
4 4‘. ) \ ) Y s | v ] : e
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Pubiic Law 92-155
92nd Congress, S, 1116
December 15, 1971

An dct

85 STAT. 64¢

To require the protection, management, and control of wikl free-roaming horses
and burres oo public lands.

Be it enacted by the Senate and Ilouse of Representatives of the
United Siates of .\merica in Congress ussembled, That Congress finds
and declares that wild free-roaming horses and burros are living sym-
bols of the historic and pioneer spirit of the West ; that they contribute
to the diversity of !ife forms within the Nation and enrich the lives of
the .American people; and that these horses and burros are fast dis-
appearing from the American scene. It is the policy of Congress that
wild free roaming horses and burros shall be protected from capture,
branding, harassment, or death; and to accomplish this they are to be
considered in the area where presently found, as an integral part of
the naturul systemn of the public lands.

Sec. 2. Asused in this Act—

(a) “Secretary™ means the Secretary of the Interior when used
in connection with public lands administered by him through the
Bureau of Land Management and the Secretary of Agriculture
in connection with public Jands administered Ly him through the
Forest Service;

b) “wild free-roaming horses and burros™ means all unbranded
gn unclaimed horses and burros on public lands of the United
tates;

(¢) “range™ menns the amount of land necessary to sustain an
existing herd or herds of wild free-roaming horses and burros,
which does not exceed their known territorial limits, and which is
devoted principally but not necessarily exclusively to their wel-
fure in keeping with the multiple-use management concept for the
public lands; :

(d) “herd” means one or more stallions and his mares; and

(e) “public lands™ means any lands administered by the Secre-
tary of the Interior through the Bureau of Land Management or

... bv the Secretary of Agriculture through the Forest Service.

Wild horses
and burros.
Protection,

Definitions.

" u(£) ‘excess animals’ means wild free-roaming horzes or burros

(1) which have been removed from &n area by the Secretary pursu-
ant to applicable law or, (2) which must be removed from an area

———7es,

in order to preserve and mairnizin a thriving natural ecological

balance and multiple-use relationship in that area.”

Sec. 3. (a) All wild free-roaming horses and burros are hereby Jjurisdictior —

declared to be under the jurisdiction of the Seeretary {v

Acl. TTe Sceretery directed to protect and miAnID
WITd free-roaming horses and burros as components of the public
lands, and he may designate and maintain specific ranges on public
Innds as sanctuaries for their protection and preservation, where the
Sccretary after consultation with the wildlife agency of the State
wherein any such range is proposed and with the Advisory Bonrd
established in section 7 of this Act deems such action desirable. The
Secretary shall manage wild free-roaming horses and burros in a
manner that is designed to achieve and maintain a thriving natural eco-
logrical balance on the public lands. He shall consider the recommenda-
tions of qualificd scientists in the field of biology and ecology, some of
whom shatl be independent of both Federal and State agencies and
may include members of the Advisory Bo:\lll-d established 1n section 7
¥ s son n 0

agency of tl i order to protec
tﬁ: natural ecological balance of all wildlife speeies which 1nhabit
such lands, particularly endangered wildliie species. Any adjustments
in fornge allocations on any such lands shall take into considerntion
the needs of uther wildlife species which inhabit such lands.

ronagesent,

|

\



Private
maintenance.

Recovery
rights,

Agresments
..and regula-
tions,

Joint advisory
board,

Penalty,

‘the transferve te ;ran

Nationa] Academy of Sciences. Such study shall be comnpleted and suL
mitted by the Secretery to the Scnate and House of Representatives on
or before January 1, 1983,
. (c) Where excess animals have been transferied to a qualified
individual for adoption and private maintenance puisuant to this Act
and the Secretary determines that cuch individual bhas provided
huma‘no conditians. treatment and care for such animal or animals for
a period of one year, the Sccretary is authorized upon application by
t title to not more than four animsis to the truns-
fﬂ;m- at th-end of the one-yeur period. .
| (d) Wild free-roaming horses and burros or their remains shall
ose their status as wild rec-roaming horses or burros and shall no
longer.be considered as falling within the purview of this Act—
(1) upon passage of title pursuant to subsection (¢) exscept for
lhs limitation of subsection (¢) (1) of this section: or
(2) if they have been transferred for private maintenance or
ndoption pursnant to this Act and die of natural causes before
passage of title; or "

#(3) upon destruction by the Secretary or his desigmee pursnant
to subsection (b) of this section: or g fh"

“(4) if they die of natural causes on the public lands or on pri-
vate lands where maintained thereon pursuant to section 4 and
d.x?osal Js authorized by the Secretary or his desiznee; or

(5) upon destruction or death for purposes of or incident to

e program authorized in section 3 of thiz Act; Prorided, That
no wild free-roaming horse or burro or its remains mav be sold
or transferred for consideration for processing info commercial

Sre. 4. If wild free-roaming horses or burros stray from public
lunds onto privately owned land, the owners of such land may inform
the nearest Federul marshall or agent of the Secretary. =ho shall
arrange to have the animals removed. In no event shall such wild
frec-roaming horses and burrus be destroyed éxcept by the zyrents of
the Secretary. Nothing in this section shall Le construed te prohibit
a private landovmer ;:rom maintaining wild free-roaming horses or
burros on his private lands. or lands leased from the (Gorermment,
if he does so in & manner that protects them from harasment, and
if the animals were not willfully removed or enticed from the public
lands. Any individuals who maintain such wild free-rouming horses
or burros on their private lands or lands leased from the Government
shall notify the appropriate agent of the Secretary and sapply him
‘with a reasonable approximation of the number of smimals so
maintained. :

Sec. 5. A person claiming ownership of a horse or burro on the
public lands shall be entitled to recover it only if recovesy is per-
missiblo under the branding and estray lavws of tgc State in which the

animal is found. Lﬁfpo “_1' aaa

SZC- 6. g i S t BLE 3o -3 1o - 4 . -
T T TN TR , e K CooMIRR 7 VS

purnoeea of t

culture are authorized and directed to appoint a joint adsisory board
of not more than nine members to advise them on any matter rclatin

to wild frec-roaming horses and burros and their management an

protection. They shall salect as advisers persons who are not employ-
¢es of the Foderal or State Governments and whom they deem to
have special kmowledgo about protection of horses and burros, man-
agement of wildlife, animal husbandry, or natural resources manage-
ment. Members of the board shall not receive reimbursement except

for travol and other expenditures necessary in connoction with their
services. i

converts & wild freo-roaming horse or burro to private
without Augh_orit{ from the Socmu’iy,or e i
(3) malicioualy causes the death or harassment of any wild
roaming horse or burro, or

Teewmsy -

Sxc. 8, Any person who— i .
(T atte ild free- i
‘%_ from tho public lands, without authonty from the
retary, or

A o M'Rumenr
IXFy 0 nterior and the Socretary of Agri- CAn +2€M. l/_"
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OCTORER 12. 19BE LAS VEGAS DISTRICT WILD HORSE AND BURRD HERD MANAGEMENT AREA STATISICS

ANIMAL §'S NUMBER
HMA NAME CENSUSED YEAR OF  NUMBER ALLOTMENT PLANKED FOR
RESOURCE AREA AND NUMBER AML BY YEAR CAPTURE  REMOVED NAME REMOVAL

CALIENTE : DEERLODGE : 10H : 1982 10H : N/A : 0 : DEERLODGE : ¥ ¥
s NVS2 : ! : H : CONDOR CANYON 14
$ : 3 : H : RABRIT SPRINGS : 't
: g 3 H : : MCEUFFY SPRINE p 2
$ 3 2 : : : MAHOBANY PEAK o
: 3 : $ : : KILSCN CREEK : B4
: HIGHLAND PEAK : SOH : 1977 240 1980 : 14 : HIGHLAND PEAK x
3 NVS22 5 : 1982 37H 1986 : & ; BENNETT SPRING t 3
: : : 1984 494 1967 : 11 & ROCKY HILLS H K-
: TOTAL : : : : 31 & KLONDIKE : e
s ¥ - s $ : BLACK CANYON - 52
: 3 g $ $ : ELY SPR. SHEEP $ ¢
3 $ 3 : t : PIOCHE g y ¥
: RATTLESNAKE + 25H : 1977 3ZH T 0 : OAK SPRINGS : g3
v NV523 g : 1982 25H N/A e : RRTTLESNAKE 3 5B
¢ LITTLE MOUNTAIN : 54H 1 1977 B9H 1980 : 71 : BUCKBOARD : $ 3
: NVaL9 : : 1981 18K : : CLOVER CREEK $ t e
: i $ H : : CAVE : I
$ § H H $ : LITTLE MOUNTAIN : -
s i : : s : PANACA CATTLE i
: : 5 $ : : ROADSIDE : § 1
3 H : : . : WHITE RILLS 3 i
¢ CLOVER CREEK  : 9H 2 1977 474 1987 : 6 : CLOVER CREEK § 5
: NV517 § : 1961 IH 3 : MUSTANG FLAT H HEH
: § : 1982 9H H 1 SAWMILL ? ! 3
' - : 1988 26H ! : OAK SPRINE s 17H 1988 : :
s DELAMAR : 95H : 1977 1684 : 1980 : 101 : DAK SPRING : {3
: NVS13S : : 1981 95H : : DELAMAR : : 3
: ! : 1982 S6H : : LOKER RIBES : |
3 ¥ : 1980 G4H : : RRINBOK : g3
3 2 s 1567 &7H { : : | £ 1
: MORMON MOUNTAIN : 27H ¢ 1977 46H :  NA 0 : MORMON PEAK H : s
+ NV512 : : 1982 27H $ ¢ HENRIE ! 13
: 3 : g [ : WHITE ROCK } T2
s MEADOK VALLEY : 33H s 1577 32H :+ N/A 0 : HENRIE : g 4
+ MOUNTAIN : v 19681 '33H & ¢ : MORRISON-WENGENT: % &
: KVAI3 : : 1983 544 : : SCHLARMAN ] ¥ {
: MILLER FLAT + S0H $ 1977 132H : 1980 44 ; DAKWELLS : 3
3 NV520 - t 1962 42H : : CLOVER CREEK H g
3 : : 1963 494 : : RABRIT SPRINGS : B
- 3 : $ 1985 3Z2H H ; SHEEF SPRINBS s X
3 : : 1968 71H ' : SHEEP FLAT s 21H 1988 : :
: : $ $ ¢ : UVADA : 5
: BLUE NOSE PEAK : 10H ¢ 1577 200 ¢+ NR 0 : GARDEN SPRINE g3
+ NV514 : : 1981 10H 3 : HENRIE H %
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ANIMAL §°S NUMBER
HEA NAM CENSUSED YEAR OF  NUMBER LLOTHENT PLANNED FOR
RESDURCE AREA AND NUMBER ANL BY YEAR CAPTURE  REMOVED NAKE REMOVAL

STATELINE : AMARGOSA : 19 : 1988 29H : 1985 19 N/A : :
: s 1B ;1588 0B : : 1B : H i

: ASH MEADODKS ¢ 0 ¢ UNENOWN AT @ 1985 288 : CARSON SLOUBH :

: : : THIS TINE H : SPRING MEADONS : :

+ BLUE DIAMOND 3 : 1986 42B @ 1976 148 ; SPRING MOUNTAINS: 10R 1989

: : : : 1987 9R 3 : PROBLEM $

: 3 3 : 1987 : 13B HITCA: : ANIMALS :

H : $ N R 4R ' : g

¢+ ELDORADO ¢ 1398 : 1986 468 ¢ : IRETEBA PEAKS ’

: BOLD BUTTE : 49EB : 1968 331B : : : BOLD BUTTE : !

: LAST CHANCE : 128 : 1988 44F $ : MOUNT STIRLING : $

+ LUCKY STRIKE : : 1968 44H s : LUCKY STRIKE : &

- H : 1988 438 : H ¢ KYLE CANYON : :

g - s g : : WHEELER SLOPE :

: MOUNT STIRLING/ : : 1988 1684 : : : MOUNT STIRLING : 20H 1989 :

: WALLACE CANYON : 1588 57B H : KHEELER WASH : 20B 1989

$ : : $ : ¢+ ROSES SPRING + PROELEN :

: - : : : : YOUNTS SPRING  : ANIMALS 4

- H : : : + SPRINE MOUNTAINS: s

+ MUDDY MOUNTAINS : 122B + 1968 1B : 1986 : S7B (NPS): MUDDY MOUNTAINS : 43B (NPS)

: : : 19685 19H s : WHITE BASIN s NOT ENOUSH :

+ POTOSI : : 1988 42R : : SPRING MOUNTAINS: $

: : : - $ : TABLE MOUNTAIN :

: RED ROCK/ : ¢ 1988 3J1H 1987 : 12H SHOT : TABLE MOUNTAIN : :

: BIRD SPRING $ 3 $ : BH 2B HIT: SPRING MOUNTAINS: :

$ 3 ! H ¢t BYCAR : ¢ §

TOTALS

1708 1989
435 1989




Date: March 8, 1989

Subject: Results of the Meeting with NPS in Las Vegas on Burro Management
in the Lake Mead National Recreation Area and an Interim
Agreement with them.

Attached are copies of:

Summary of Las Vegas meeting 1 pg
Meeting Objectives 2 pgs

Interim Agreement 4 pgs
Background Information 14 pgs

B WwN -

As was stated in the summary, the Park Service would not budge on the
burro management issue. They maintain that they do not come under the Wild
Horse and Burro Act, thus can remove burros at their discretion regardless
of whether these animals graze on both NPS and BLM Lands or not. We
maintain (under our regulations 43 CFR 4700 and/or The Act) that since
they use both lands as habitat (which has occurred historically), they are
BLMs responsibility. They indicated that they were looking at complete
removal on Lake Mead (in 10 to 20 years).

BLM and NPS agreed that an interim agreement was needed until the
management issue was resolved.

INTERIM INTERAGENCY AGREEMENT (Proposed)

The interim agreement would allow BLM and NPS to operate pretty much as we
did under the agreement that was cancelled. There are some subtle changes
as follows:
1. BLM and NPS are equal partners (Under the old agreement BLM had the
lead).
2. There was no reference to planning nor the management principles
under which the burros will be managed. The overall management
principles for BLM and NPS are shown at the beginning of the
document. Management is to be a joint effort.
3. There was no specific reference to appropriate management numbers
(AML) or to removal numbers. This too is presumed to be by agreement
between both parties. '

As long as both agencies can agree what should be done, there will not be
any problems in the short term. In the event that resolution does not
come quickly, I'm not sure what the outcome would be if the two agencies
disagreed on removal numbers or other items.

This agreement is being reviewed by the staff for the District Managers
prior to their signature.

This agreement if signed will remain in effect until the issue of
management responsibility/authority is resolved or is terminated by either
party. ”




FUTURE DIRECTION

National Park Service indicated that they would carry this issue up the
chain of command for resolution. What this means in terms of specific
direction, I'm not sure i.e. resolution in a BLM NPS coordination meeting,
resolution at the Department level or ??

BLM field Offices should provide upper management with enough information
so there are no surprise not matter what action the Park Service takes.

Nevada said that they would feel more comfortable if Arizona carried this
issue forward since their field solicitor had apparently agreed with the
National Park Service solicitor on management responsibilities. -- The BLM
solicitors opinion/agreement may hinge on the questions asked. Neither
issue identified by the Park Service addresses the management of burros
that move between National Park Service Lands and the Bureau of Land
Management Lands (public lands).

I discussed this issue with John Boyles at the W O. He asked for a copy of
the background materials and any briefing materials that I had available.
He suggested that we might want to consider elevating this problem
(through the State Directors) to the Washington Level for one of the
scheduled Park Service/BLM coordination meetings. He indicated that the
Washington Office was willing to help in any way they could. He said that
he would mention this problem to Dean Stepanek so there would be no
suprises.

IMPACTED AREAS

(Primary)
Herd Areas Appropriate Management Level Burro Population
Arizona
Tassi-Gold Butte 100 115
Black Mtns. 300 600
Total 400 7158
Percent of State Total 31% 36%
Nevada
Eldorado Mtns - 46
Gold Butte 498 331
Muddy Mtns 122 BEN
Total 620 388
Percent of State Total 45% 33%

Nevada and Arizona BLM estimated that about 50% of Nevada's and 20% of
Arizona's burro population will be impacted if the Park Service removes
the burros that come to water at the lake/river. Together, Arizona (41%)
and Nevada (26%) have about 67% of the total Bureau burro AML and 73% of
the total burro population. 1Including California with Arizona and Nevada,
about 98% of the Bureau's burro population and AML are accounted for.




(Secondary)

If the National Park position should prevail, some precedence could be set
with other agencies bordering our (Arizona) herd areas. As an example,
burro herd areas border four Game Refuges managed by the Fish and Wildlife
(Kofa, Havasu, Cibola and Imperial). In addition there are several Indian
reservations and a military reservation which border herd areas. I am not
aware of any conflict at the present time. Potentially, these agencies
could raise the same kind of problems that surfaced with the Park Service.

Potential Resolutions
l. Yield to the Park Service position. This would mean cutting burro
herd numbers and the program in Arizona and Nevada. If other agencies
followed NPS' lead there could be a significant burro reduction in
both states and the Bureau.

2. Compromise -- If the Park Service would relent of complete removal
and allow burros to water at lake/river in areas not frequented by
park visitors BLM would work with NPS. BLM would remove problem burros
from sensitive areas. BLM would either mark the burros and move them
to a nonsensitive area and remove them (for adoption) if they returned
to the sensitive area or remove them for adoption.

3. The Park Service could fence the wild burros off park lands. BLM
would either have to make provisions to water the burros in the dry
areas or remove them from the herd area.

4. Move on a collision course which would be elevated to the courts
for resolution. This would likely take considerable amount of time,
publicizing the issue. Without a interim agreement, this would
hamstring any management and removal.

5. Elevate the problem to the Department of Interior for resolution.
The Department could consider the regulations of the two sister
agencies -and make a determination.

6. Congressional action -- Amend the Act to specifically address the
problem of burro movement between the lands of federal agencies
(particularly sister agencies). There is a certain amount of logic to
having the agencies under the DOI bound by the same laws and
regulations. As an example, all federal agencies are bound by the
Threatened and Endangered Species Act under the auspices of the Fish
and Wildlife Service.

At the present time I do not have information on how many federal agencies
border herd areas in California and Nevada. As I obtain this and other
information, I will add it to this briefing.
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Las Vegas District Office

4765 Vegas Drive c )
P.0. Box 26569 3/{ //E 7 o Y

Las Vegas, Nevada 89126 /7714.)24/9

In Reply Refer To: A Corperrenl < §

(NV-053) February 10, 1989
4700
To : District Managers, Las Vegas, Arizona Strip, and Phoenix and Arizona

State Office (AZ-930) and Stateline Resource Area Manager
From : Lake Mead Recreation Area Wild Horse and Burro Task Group

Subject: Results of the 2/10/83 Meeting with the NPS on the Management of
Wild Horses and/or Burros within the Lake Mead National Recreation
Area

The meeting was held in the BIM's Las Vegas District office on February 9 and

10, 1989. The Arizona and Nevada BLM members met on February 9 to discuss and

arrive at a concerted approach. The National Park Service met with us on

February 10.

The objective of the meeting and the participants are identified on the
attached meeting information.

The primary issues were:

1. Who has management responsibility for the Wild Horses and Burros
within the Gold Butte, Eldorado, and Muddy Mountain HMA"s in Nevada and
the Gold Butte and Black Mountain HMA's in Arizona that move between BLM
and Lake Mead National Recreation Area lands (LMNRA)?

Are the animals to be considered wild horses and burros when
frequenting both PL°s and LMNRA or alien species?

2. How will the animals be managed in the interim until issue number 1
is resolved? How will problem/excess animals be managed in the
interim

We could not agree on issue number 1. Arizona will take the lead on
determining the Bureaus position on this. Bob Stager and Kelly Grissom will
coordinate in getting this on the agenda for the national BLM wild horse and
burro meeting scheduled for FY 89 and presenting the issue to the session.

The attached interim interagency agreement is proposed to resolve issue number
2. All parties present agreed on this and will be discussing it with their
respective managers.

attachments:
Meeting objectives 2pgs.
Interim agreement 4 pgs.
Background info 9 pgs.
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UNITED STATES DEPARTMENT of the INTERIOR
BUREAT OFF LAND MANAGEMENT
Las Vagas Diztrict Offica
4785 Vegas Drive
B.D. Box L8588
Las Vegas, Bevada 83126
In Reply Rafer To
(NV-053) Fobruary 3, 1288

m. . 3 4 - - -~ X - 3 i, e - 3 = 1
T Disgstrict Manager, Laz Vegas and fLrez Manager, Stateline R.A
- - oy gy B e o L. -3 F =y n - - -
carcugh: Assiztant District Manager., Resources
ey s - - " )= - s & = P
From: Diatrict Range S5taff Specialist
oo te § - m T 1 - s N - = 1 = yale
Subk oot The Lake Mead Naticnzl Park
_"(< 1 ﬁ‘?’:‘cu*"'!'r"} [|$"7 P ¥ 5 =S ":.
gt 50 % ALISCTCINE AriZonhd 8hd
o > v ety T i
I have reviewed the packet of information that the NEFS sent to us
. R e S Y, ™ - il e 5 s oS D s e 4 S e o4 -, - -
concerning ithe management of the Gold Butie, NMudéy Mountain, and
Tldorads Eaord Management -Areas The material is attached,
LR Y s P T T Ky o .
Aisalignted and tabbed for ease :

ationg ars the sam

smber 1288 (ref. atta
populations in two of the Nevada HMA =z are below
the +third, Gold Butte, the pepulation is below AML,
however, ignificant amounts of resource data supporte an
adjustment and we are moving to adjust the AML dcwnward to bte in
balance with the envircnment and the LUP. A capture iz planned
in BEY 90, No ecaptures are planned in the cther two (zsf,

attached tabbed table)

It should be noted that the I3 on Lake Mead historically has
more than tacitly acknowledged and accepted BLM s management
authority to manage the wild burros in Lake Mead and the presence

of the wild burros and EMA s as evidencec

% The 1982 Clark EIS, 1977 Black MEn. MFP III, 1978
Cér at/Black Mtn. TI° 1981 Black Min. h“AP and the 1282

ss:/Gold Butte HMAP clearly identify the jis ag

~eas 2 Lake Mead sarea. The BLM part of the PhA is
adjacent to and .not fenced or otherwise separated from the
Recreation Area. The MNES reviewed ths documents prier to
finalization 3o waz aware these ware the official wild Burro
HMA beundaries.
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d. If the Lake Mead area is denied to the wild burro’s, ths=
impact to the Arizona wild burro peopulations iz ulgu*Fizant.
d (=)

'-f'

20% of all rizona’s wild Dburros’'s

uld be acverscl
impacted. An estlmated 50 é

o
1% of Nevada & weoulé be impacted.

The local and national, media and interest groups are aware of
the issue and are awaiting the outcome. The QLcsthn asked 1is
"How can the goverpment progecute heoros kille up ﬁ:u—;w;
consider the abelition of ths thres Jaysegh bhuereo her-~ n *

gtate by the NPS?" It"s a tough guestiun to answer.

On this is=zue, the BLY needs teo consider whether we are going to
manage the herds or see them continus to diminich in size and
area by the actions of a sister agency as ecxemplified by the pacst
Grand Canyon and Death Valley =vents.

It is still my @etaff conclusicad that the NEFS doees not have the
authority to reomove wild burveos in  the Lzke Mead National
Recreation Area according to law unlesgs identified in =«
cooperative zgreement (Sec. © WH&E&B Act) with the RBLM. I do not
recommend that we abdicate our managoment recsponeibility ¢ the=

NFS in an agreement or otherwize.
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BUREAU OF LAND MANAGEMENT/NATIONAL PARK SERVICE
COOPERATIVE AGREEMENT

BACKGROUND

Cancellation of Agreement
On about August 12, 1988, the National Park Service cancelled their
cooperative agreement with Nevada BLM ,Las Vegas District and Arizona BLM,

Bheenix and Arisena Strip Districts.

The cancellation came about over Nevada BLM's refusal to capture and
remove burros from the Tassi/Gold Butte area (Nevada side) of the Lake
Mead Recreation area. This is a result of two court injunctions obtained
by the Animal Protective Institute (API) against Nevada BLM to prevent
burro removal.

At this point Arizona BLM has had good working relations with the NPS.
REVIEW OF NATIONAL PARK SERVICE SOLICITORS OPINION
Proper Question

The NPS solicitors opinion (with the California BLM Solicitors agreement)
may hinge on the gquestions asked. The NPS letter to the Field Solicitor,
dated December 15, 1988, asked for an opinion on two issues.

"1l. The legal authority for the National Park Service to mange wild
horses and burros at Lake Mead National Recreation Areas in accordance
with current National Park Service policy, guidelines and Management
objectives."

"2. The applicability of the "wild Horse and Burro Act," (Public Law
02-105), and the "Rangelands Improvement Act," (Public Law 05-514),
Lake Mead National Recreation Area."

Neither issue addresses the movement of burros between National Park
Service Lands and the Bureau of Land Management Lands (public lands). The
Park Service solicitor's opinion (Memorandum of January 12, 1989)
basically said that each agency had the authority to manage burros on

their own lands. He cited the New Mexico Game Commission v Udall case as

support for both management positions.
The One Point That Has Not Been Addressed is;

WHO HAS THE RESPONSIBILITY TO MANAGE THE ANIMALS THAT LIVE ON PUBLIC AND
NATIONAL PARK SERVICE LANDS DURING THE COURSE OF THE YEAR?



Policy

Both the 43 CFR 4700 Regulations and the Act (P.L. 92-195) support BLM's
position as the managing agency.

43 CFR 4700 Departmental Regulations

43 CFR 4700.0-5 Definitions (d)
"Herd area" means the geographic area identified as having been used
by a herd as its habitat in 1971.

CFR 4700.0-5 Definitions (3j)
Defines "wild Horses and burros"” as all unbranded and unclaimed
horses and burros that use public lands as all or part of their
habitat.

The burros in question inhabited both the Lake Mead Recreation Area and
Public lands over the period a year. These burros have historically
watered at Lake Mead/Colorado River and ranged out on BLM land to feed.
During the wet season when there are pot holes of water, the burro range
further away from Lake Mead.

43 CFR 4700.0-6 (c)
Management activities affecting wild horses and burros shall be
undertaken with the goal of maintaining free-roaming behavior.
This implies that wild horses and burros can not be fenced in on open
ranges -- the reverse implication is that they could be fenced out.

43 CFR 4700.0-6 Policy (d)
In administering these regulations, the authorized officer shall
consult with Federal and State Wildlife agencies and involve them
in planning for and management of wild horses and burros on
public lands.

43 CFR 4710.7
Individuals controlling lands within areas occupied by wild
horses and burros may allow wild horses and burros to use these
lands.

43CFR 4720.2-1
Upon written request from the private landowner to any
representative of the Bureau of Land Management, the authorized
officer shall remove stray wild horses and burros from private
lands as soon as practical.

Although NPS is not a wildlife agency, it does have the authority to
permit livestock and burro use on Lake Mead which it has done until they
cancelled their cooperative agreement with BLM. They acknowledged and
consented to BLMs coordinated management of the burros on Lake Mead
Recreation Area until a disagreement arose.

Assuming that the Departmental Regulations may require rewriting, the Act
should_be reviewed for intent.



THE ACT STATES

Sec. 2 (c) " "range" means the amount of land necessary to sustain an
existing herd or herds of wild free-roaming horses and burros, which does
not exceed their known territorial limits, and ..."

Sec. 3 (a). "The secretary is authorized and directed to protect and
manage Wild and Free-roaming horses and burros as components of the public
Jands, «.."

Sec. 4 states that "If wild free-roaming horses or burros stray from
public lands onto privately owned land, the owners of such land may inform
the nearest Federal marshal or agent of the secretary, who shall arrange
to have the animals removed.".

Sec. 4 last paragraph and Sec. 6 recognizes that wild horses and burros
will/may use lands other than public.

Sec. 4 "Nothing in this section shall be construed to prohibit a private
landowner from maintaining wild free-roaming horses or burros on his
private lands, or land leased from the government if he does so in manner
that protects them from harassment and ..."

Sec. 6 "The Secretary is authorized to enter into cooperative agreements
with other landowners and with the State and local governmental agencies
and may issue such regulations as he deems necessary for the furtherance
of the purposes of this Act"

The question is; Can the burros be BLM burros one minute and NPS burros
the next minute they step over the park line? This would not seem to be
the intent of the Act. Even though specific references are made to Public
lands the Act recognizes that these animals will range off public lands
onto private lands. It also recognizes their known territories (which
could include both public and private lands).

Cases cited by the NPS Solicitor

DIFFERENCES between the cases cited by the National Park Service Service
solicitor opinion and BLM/NPS situation.

l. New Mexico Game Commission v. Udall confirmed USC 16 3, that NPS has
the authority the destroy such animals as he may deem detrimental to the
use of the parks, reservations, or monuments. This specific case dealt
with deer which is under New Mexico Game and Fish. The Park Service
solicitor also used this case to point out Park Services authority to
manage animals on their lands

There is nothing to indicate if the deer were migrating off the park
service lands or not. The CarlsBad BLM wildlife biologist said it was
likely that the deer were moving on and off the park lands.



Deer are regulated under a state agency.

Federal legislation under the Supremacy Clause, overrides conflicting
state laws. "Kleppe v. New Mexico" 426 U.S. 529, 49 L. Ed. 34, 96 s.
Ct. 2285 (1976) syllabus (b)

It should be noted that while the Park Service was given the authority
to destroy animals that were detrimental to the use of the Parks, it
was not given unlimited authority i.e. Threaten and Endangered Species
(another Federal Law).

2. In the case "Fund for Animals v. Hodel", approximately 90% of the
burros were permanent residents of the Death Valley National Monument and
never moved off the reservation onto Public lands. Relative to the other
10%, it was stated in the Order dismissing the action that "In addition,
BLM and the U.S. Navy are also carrying out burro removal programs on land
adjacent to Death Valley. If NPS interrupts its planned burro removal,
some burros will increase their range on BLM and Navy land, having an
adverse impact on these agencies' programs." The obvious conclusion is
that the Park Service was concerned about negatively impacting BLM and
Navy removal programs. The case was never tried. In fact, the suit was
brought against NPS by a private group after their proposal to destroy
(shoot) the burros, subsequent to BLMs agreement with the Park Service on
how the animals were to be handled.

3. In "Kleppe v. New Mexico", 426 U.S. 529, 49 L ED. 34, 96 S. Ct. 2285
(1976), the New Mexico Livestock Board was prohibited from removing wild
burros from Public lands (off an allotment) under their Estray Law.
Syllabus (c) "The question of the Act's permissible reach under the
Property Clause over private lands to protect wild free-roaming horses and
burros that have strayed from public land need not be, and is not, decided
in the context of this case. pg 16-17 406 F Supp. 1237, reversed and
remanded." Briefly stated, BLM has authority over burros on the Public
lands but there was no determination if this authority carried over onto
private lands.

Another Pertinent case

The "Mountain States Legal Foundation v, Andrus; Civil No. C-79- 275K (D.
Wyo., files September 1979)" suit dealt with the issue that contended BLM
failed to maintain an ecological balance in its horse population; to
protect and manage wild horses; and to remove wild horses from private
land upon request of the landowner. This occurred on unfenced checkerboard
lands in Southern Wyoming (near Rocksprings, Wyoming). The plaintiffs ask
for damages for loss of forage and that BLM be required to remove excess
horses and to leave a number that the Grazing Association agreed to.

The court decision ruled in favor of the BLM. As part of its
discussion, the court stated that nothing prevented the grazing
association from fencing their private lands to keep the wild horses
ouk .



It further states that "It is well settled that wild animals are not
the private property of those whose land they occupy, but are instead
a sort of common property whose control and regulation are to be
exercised "as a trust for the benefit of the people." Geer v.
Connecticut, 161 U.S. 519, 528-29 (1986)." The Supreme court
implicitly accepted congress' determination to treat the horse as wild
in Kleppe v. New Mexico.(page 8 foot note 4)

This situation is not too different from the wild burro use of Public
lands and National Park Lands. An assessment of Impacts of Feral
Burros on National Park System - Lake Mead (1978) contacted by the
NPS, established the fact that the burros moved between the two
agencies' lands and that at that time the burros were not causing
environment damaged

POINTS THAT STAND OUT

The Act, P.L. 92-195, defines "Public Land" as lands that are managed
by the Bureau 0f Land Management and U.S. Forest Service. It lumps the
ownership of remaining lands into one category by omission. By
implication, State, other federal and private lands are on an equal
footing.

Federal laws take precedence over state laws when there is a conflict.

There is no clear precedence set when two federal laws/regulations
conflict (based on the information that I have). NPS does not have a
free hand in disposing of animals that affect the Park lands. 50 CFR
Part 402 States that all Federal agencies are required to consult with
the Fish and Wildlife on actions that may affect T & E Species. Both
the National Park Service and the Bureau of Land Management are bound
by the T & E Species Act.

I an not aware of any precedence which deals with the Act's
permissible reach under the Property Clause over private lands to
protect free-roaming horses and burros.

Wild horses and burros do not change status as often as they cross a
political boundary.

CONCLUSION -- HORSES AND BURROS THAT USE PUBLIC LANDS ARE WILD
FREE-ROAMING HORSES AND BURROS, EVEN IF THEY USE NON-PUBLIC LANDS DURING
PART OF THE YEAR.

Burros that use the public lands are free-roaming horses and burros by
definition. The Bureau is bound by law to protect and manage them.

The law makes provision for burros that stray (move off public land) on to
private land with the provision that the private land owners can ask the
Bureau to remove them, or maintain them on private lands and/or enter into
a cooperative agreement with BLM. The Mountain States Legal Foundation v.
Andrus suit recognized that those horses were wild free-roaming and that
they grazed on both BLM and private lands. It also said that the private
land owners could fence the wild horses off their private lands.



The Park Service lands by omission in the Act definition (Public Land),
could be assumed to have a status similar to private lands. The same
provision, could clearly be interpreted to mean that burros which did not
graze or move onto Public lands were NPS burros which they could manage as
they see fit.

POLITICAL IMPLICATIONS IF THE PARK SERVICE IS ALLOWED TO DISPOSE OF ANY
HORSES OR BURROS THAT CROSS THE PARK BOUNDARY (without a fence).

The private sector will see itself being prosecuted while the Park Service
will have a free hand to do what they want to.

It could be an indication to the general public that when any wild horse
or burro crosses a private boundary, the land owner has the authority to
dispose of it as he sees fit.

It would appear to have the effect of requiring a rewrite of regulations
4700 CFR or amending the Act.

If this problem is not settled at this level and it is elevated to the
political arena and the courts. Special interest groups could enjoin BLM
from capturing wild horses and burros until the courts have looked at the
situation. If captures were stopped for two or three years, a significant
amount of ground would be lost in getting herds down to management
levels.
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